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ARGUED AKD DETERMINED 


1813. 


IN rat 


Court of KING’S BENCH, 


IN 

Michaelmas Term, 

In the Fifty-fourtli Year of the Reign of Georoe HI. 


Evans anti Another against Soule, (a) SatarJuf, 

No'j- 6th. 

^SSUMPSIT against the defendant] as a carrier A carrier who 
by water from Bristol to Worcester^ for not safely tice fhlt h"**' 
and securely carrying a quantity of sugar, but so care- 10^10^5 
lessly and negligently conducting hijpself that by 
reason of his neglect to cause the vessel to be in proper i'oned by the 

• actual negli¬ 

gence of the 

master or ma'iners, was held nyt to have waived that notice hy having on former occa- 
siiJiis made allowances to plaintiHs for damage, without enquiring into the cause of such 
damage. 

(ij) The Judges of this court sat at Serjeants’-lnn on Monday the 1st of 
November, and the two succeeditig days, and heard this and several of the 
following cases, which will be noticed as they occur, argued by counsel, 
and delivered their opinions as upon a former occasion, (Vol. I. p. 304.) 
and the Court afterwards gave judgment on the days on which the 
cases are now reported. 

VoL. II. 


B 


repair* 
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1813. 


£vj»ns 

against 

Soule. 




Repair, and bj' the negligence of himself and his ser¬ 
vants in conducting it, the vessel was sunk and the 
sugar damaged and spoiled. I'lie second count stateil 
generally, that the defendant did not deliver the sugar 
at Worcester, and that it was lost through his nt‘- 
gligence. Plea, general issue; and at the trial befor® 
7'homsonW, at the summer assizes 1812, Idr the 
county of Gloucester, a verdict was fouiid for the plain¬ 
tiffs, subject to the opinion of the Court on the follow 
ing case: 

In March 1812 the plaintiffs, who resided at Wor¬ 
cester, shipped at Bristol on board a ti'ow or vessel of 
the defendant, which was commonly employed in car- 
rying goods for hire between JVurcesier anti Bristol, a 
quantity of sugar to be carried along the course of the 
jivon and Severn navigation, and to be delivered to the 
plaintiffs at Worcester. The trow was staunch, tight, 
and seaworthy when she took in the cargo, and capable 
of carrying it; but after proceeding about two miles 
i'roni the nioutli of the Avon up the Severn to a road 
called King-road,^ in the course of her voyage from 
Bristol to Wot'cestcr, slic suddenly sprung a leak, in 
consequence of which she sunk and the sugars were 
lost. This loss happened without any negligence of the 
defendant or liis scr^•aats. The defendant had, about 
eight 3'ears before tliis accident, succeeded Child and 
Co. in the business of a carrier, on the river Severn, 
and until within a few' years back carried it on under 
tiic same firm. In 1798 and 1799 a notice was ad¬ 
vertized in the Worcester newspapers, where the office 
of Child and Co. w’as situated, which was also distri¬ 
buted through the country, acquainting the public that 
the proprietors of the trows never did consider them- 
4 selves 
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selves liable to make good ^ny loss or damage arising 
from any accident or misfortune whatever, unless oc- 
c“asi<ineil b^ the fictual negligence of the master or 
mariners; neither were the rates of carriage under- 
slood to include any compensation for risk, but merely 
to defra}' the cxpciice of such carriage; and to prevent 
any misunderstanding arising between them and their 
tanployers, they acquainted the public in general. 
That all goods shiijped on board their vessels were 
and wouUl continue to be carried by them at the risk 
of t]»e resnective owners, unless the loss or damnirv 
should arise throuirh tlie actual default of the master or 

KJ 

mariners employed l)y them. Signed by It. Child and 
the then proprietors. 

A copy of this notice was likewise kept hung up in 
a coU'-picuous part of the ofKcc of the defendant at 
fVorctSi'- r, which was the same office where the busi¬ 
ness was caried on in Child's time, and the plaintilF 
boi'ore the time when the sugars were shqiped, 
had notice of its contents. The plaintiffis Itad, on for¬ 
mer occasions, in many instances sent goods by the 
defendant’s trows or barges employed in like manner as 
this vessel iu carrying goods for hire between Bristol 
and IVorcesicr, \ipon some {^f which occasions the goods 
while on board the trows or barges had in the course of 
their vovasre received damage I'roni water, and some- 
times had been delivered short in quantity. On those 
occasions the defendant upon reviewing and ascertain¬ 
ing the extent of the damage, witliout making any en¬ 
quiries as to the cause, made an allowance to the plain¬ 
tiffs iu respect theredh Tliis happened four times 
W'ithin the last year and a-hall^ at one of which tho 
defendant made an allowance for two cwt. of sugar 

B 2 wliicb 


1813. 


Evans 

aguittit 

Souls. 
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e^atiut 

SrtDl.l. 


which had been damagecj by water at the rate of 145. 
per cwt. The average rate of freight for the voyage in 
question is 1 zs. per cwt., and the average ^rate of insu¬ 
rance only from xl. 2s. to il. 3.'!. per cwt. 

The question for the opinion of tlie Court is, whe¬ 
ther under these circumstances Uie plaiiitiflfe are entitled 
to rt'cover ? if the Court should be of opinion that they 
are, then the verdict entered for tlio jilaintifls is to 
stand; if not, then a verdict to be entered for the de¬ 
fendant. 


W. E. Taunton^ for the plaintiff, said that he could 
not contend after the crises of Gibbon v. Painton (o), 
and Nicholson v. Willan (6), that it was not conijietent 
to a carrier by means of a notice, to make a special ac¬ 
ceptance of goods delivered to him for hire; but he 
argued that in this case the defendant had waived hiv 
notice, by dealing with the plaintiffs upon the footing 
of there being no such notice, viz. by settling with 
them for losses on former occasions, against which he 
might have protected himself by the notice. And he 
cited Cobden v. Button, (c) 

Lord Ellenbobouch C. J. The case does not state 
that on those occasions there was an absence of all ne¬ 
gligence ; and if it did would it amount to more than 
this, that the defendant carelessly settled his accounts. 
He might think that some'negligence had taken place, 
and might therefore make an allowance, but that will 
not estop him on all future occasions. It is a ^ong 
circunistance that the notice was continued hanging up 

{«) 4 Bun. (i) 5 East, 507. 

z Camp. N.f.C. 108. 

in 
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in tlxe same oflicc where Child and Co. formerly car¬ 
ried on the business : it must be taken tlierefore as an 
adoption ol' the same course of business. As to Cobden 
V. Bolloii^ tf» be sure if a party will say Yea and Nay 
at one and the same time, his meaning will not be 
easily understood. I’iiat was the reason why the no¬ 
tice in that case was held a nullity. 


1813, 


Evans 

against 

SUVLE. 


Puller was to have argued for the defendant. 

Per Curiam, Judgment for the Defendant. 


Goodtitle, on the Demise of Edward Wood- siuturJay, 
HOUSE, ami James Thomas, and Ann his 
Wife, against John Meredith (a). 


T^JEC TMENT for certain prcmis(?s, situate in the A coJicirsigned 

, . , bv tlic teitator 

parish ol Pt/j^e and I-yde, in the county of Here- and attested by 

ford. At tlte trial before GmAam B. at the isn&t Lent 

assizes fttr that countv, ti verdict was found for llie 

» ’ Wi i, IS a re- 


plaintiff, subject to the opinion of this Court upon the 
following case; 

Jiimcs IVoodhousc being seised in fee of the several 
estates hereinafter mentioned by his will, bearing date 
the 28 th OH March 1806, duly attested to pass real estates, 
devised to his mother and two bmthers certain rent- 


(kiIjI cation of 
the will so as 
to make the 
will past lands 
contracted for 
before, l ut con¬ 
veyed between 
the date of the 
w II and codicU. 
Derisc of all 
and singular 


other bis freehold, copyhold, and kaseho'd messuagev, farms, lands, tenements, and here¬ 
ditaments wbutsdcver and wbeiesocver, not betore devised, equally between ft', and T. 
for ibcir joint live:;, remainder <» the childicn of Af. and their heirs male and female, 
was held to pass a life estate to fy. and T. in the after-purchased lands, nntwitlvtanding 
a subsequent devise of “ all t'lc re^t and residue of all bis real estate not before disposed 
of, and all other his estates and interests whatsoever vested in him as mortgagee or 
trustee under any deed, or will, or otlierwise howsoever, and of all the res: and residue of 
his personal estate to his wife, her heirs, executors,” &c. 


(a) This case was argued at Snj(aati'.^Jm. 


B 3 


charges 
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charges payable out of liis messuage, farm, and lands, 
called Clifford Prion), for the term of their lives, and as 
to the freehold and inheritantx' cf the said jiriory, sub¬ 
ject to the said rcnt-cluirges, he devised the same, and 
also all the pieces of land called Kfiofpa P>{ff' and 
IVidenhams, and a messuage and lands, &c., which he 
latel\’ bought of the Governors of G//.y’s Hospital, and 
all other his J'reclwld, copyhold, and leasehold vics~ 
siuigcs, farms, lands, icnements, and hereditaments 
ichatsoci'cr and nitheresoever, in the county of Hereford, 
a7id in the ioxen of Kensington in the. county cf jNIiddle- 
sex, or ehexdiere in the kingdom of Great Britain, to 
his xn'ife Ann M’oodhouse, for the term of her natural 
life, she keeping the same in repaii*, &c„ and from the 
deterniinalion of that estate to Pred. Sam, Srietan and 
John Meredith, in trust to siijiport contingent reuiaiii- 
ders during her life, and from and after lier decease he 
devised all and singular his messuages, ilirms, lands, 
and tithes called the Priory, Knappa Puf, IVidnihures, 
and JVclchXxOod, to F. S. Secrefan and Ma7y his wife, 
for and during their joint lives and the life of the sur¬ 
vivor, remainder to trustees to sujiport contingent re¬ 
mainders; and after their severai deceases, unto all 
the children of F. S. Seceetan and M. his A\ife, already 
OP hereafter to be born of their bodies, whether male 
or female, for their joint lives and the life of the sur¬ 
vivor; remainder to trustees to support contingent re¬ 
mainders ; and from and after the several deceases of 
the children, unto and between all their issue, male 
and female; and for want of such issue, unto and 
equally between all the children of Edward Wood house 
and die children of Ann the wife of James Thomas, 

and 
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and tlicir heirs, male and female, with the same re¬ 
strictions as before limited; and for want of such issue, 
unto and equally between all the children of John 
Meredith a*hd liridgusatcr his wife, and their heirs male 
and female, with the same restrictions. The testator 
tlien also gave and devised all and singidar other his 
freehold^ copyhold^ and leaselwld messuages^ farms, and 
lands, tenements, hereditaments, tithes, and premises 
•whatsoever and ijoheresoeter, situate in the eountks of 
Hereford and Middlesex, or eUetidiere, and not before 
hij him given and devised unto and eqnalli/ heVmeen his 
cousins ICdward Woodhousc and Ann the v:'fe of the 
said James I'liomas, for and during their joint lives 
and the life (f the swvivors of them remainder to the 
said trustees, in trust to support contingent remainders, 
during the lives of Edrward Wrjodhousc and Ann Thomas; 
and from and after their several deceases, he devised all 
the said frccliold, leasehold, and copyhold messuages, 
farms, lands, tithes, and hereditaments unto and 
equally between all the children of the said E. Wood- 
house and the wife of the said J. Thomas and Mai-y 
the wife of the said F. S. Secrctan, whether male or 
female, already or hereafter to be born, for and during 
their joint lives, sliare and share alike; remainder to 
the said trustees to preserve contingent remainders 
during llieir lives; remainder unto and equally between 
all the children of the said J. Meredith and B. Mere¬ 
dith, aiul tlieir heirs male and female, with the samo re¬ 
strictions as before limited. Then he devised to hiswifehis 
term and interest in th« lease of a farm at Lovecr Lpde, 
in the pat'ish of Pppe and Lyde, for her life, together 
with all his stock thereon, &c.; and after several other 

B 4 bequests. 


1813. 

Gooutitl* 

agnintt 

Mkreoito. 
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bequests, he devised also to his wife all the rest, residue, 
and remainder of all his real estate not before disposed 
of and all other his estates and interests 'whatsoever 
vested in him as mortgagee or trustee under or by 
vi’tue of liny deeti or will or otherwise howsoever, 
and all the rest, residue and remainder of all his per- 
fonal estate, ready money, and securities for money, 
debts, bills, notes, and all other his chattels, effects, 
and personal estate wdiatsoevcr and of wliat nature, 
kind, or quality soever, to hold to his said 'wife, her 
heirs, executors, administrators, and assigns, subject to 
the payment of his debts and funeral expences. I'hc 
testator appointed his wile, F. S. Sccrctan, and J. Mere¬ 
dith, executrix and execulors of Ids will. Afterwards, 
on the I2tli of Junuarif 1809, the testator made a 
codicil to his will, attested by one witness, by which 
he ai^pointed an additional executor, and disposetl of 
some of his personalty, &c. 

The testator afterwards, on the i4lh of Jamiarif 
1809, made the following codicil to his will, which 
was duly attested by three witnesses, and began thus; 
“ A codicil, to he taken as part of the last will and 
testament of x\\c James IVoodhousc," &c.; by w hicli co¬ 
dicil, after the decease of his wile, he devised to his 
brother Joseph Woodhmise, and his clei’k James Jiood- 
house, foi their lives, his dwelling-house in Buy-sfreet 
in tlie city of Hereford, and all his messuages, farms, 
and lands at Holmcr and TapsUy, and after their se¬ 
veral deceases, he devised the same equally between 
the children of the said Joscjdi Woodhousc and James 
IVoodhouse, and his cousin Edward Woodhousc, their 
heirs and assigns, as tenants in common and not os 

joint- 
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joint-tenants; and he also Ij^equeathed out of his per¬ 
sonal estate several legacies to be paid to the legatees 
witliin six months next after his decease*: and the 
codicil concluded thus: “ In witness whereof I have 
to tJiis my codicil, •which 1 desire may he taken as yart 
of my ivillf set my hand and seal this fourteenth day of 
January 1809.” 

The testator died on the i6th January 1809, leaving 
his wile Ann Woodhouse him surviving, wiu) is since dead. 
Between the dates of the will and codicils, viz, on the 
18th of April 1806, the premises in dispute in this eject¬ 
ment were duly conveved to the testator bv feoffment, 

» •> • 

with livery of seisin, ^he having previously cojitrarted 
for the same by ai-ticlcs ol' agreement on the 6 th of 
September 1805.) The defendant, on the death ol 
Atm fVuodhouse, the widow, became I'.os.-ossed of the 
premi-os, and still retains the possession. The lessors 
of the jjlaintiff, Woodhouse and A. Thomas, are the 
devisees named in the will, anil claim as such. 

'I'he question for the opinion of the Court is, whe¬ 
ther the plaintiff' is entitled to recover; if he is, the 
verdict is to stanil; if not, then a verdict is to be en¬ 
tered for the defciiilant. 

Puller, for the plaintiffj made two points; first, that 
the codicil of the 14th o{Janiutry, executed affer the mak¬ 
ing of the wdll and conveyance of tlie lauds, amounted 
<0 a republication, and passed the after-purchased 
lands; and he said that it was so determined in Acherley 
V. Vernon (o), Barnes v. Crowe (6), and PiggoU v. 

(«) Com. R, 3*1. (i) 1 Fes.juH. 486. 4 Br, Ch. R, t. 
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Good i'itle 
ogai.-.st 
MCRLDl't II. 


Waller (a) ; and that ift the first of ilicse cases Lord Mac- 

I 

clcffield did not adhere to the rule he had before laid down 
ill Penphrase v. Lord Lansdo-vonc {h). So in Holmes v. 
Coghill[c\ and iMtie v. Wilkins {d)^ though it was held 
that a codicil was not, by the mere efiect of republishing 
the will, an execution of a power .subsequently acquired, 
vot it was admitted that a codicil confiniiinff a will of 
lands generally, would pass lands purchased in the in¬ 
terval. And in Bowes v. Bowes (e) the gciK'ral rule was 
not denied, bat the codicil being restrained ta the said 
lands, lands purchased after the will were adjudged not 
to pass ; though even there Lord Thurlow was ol’opinion 
that the introduction of the word said ouQ-ht not to con- 
trol the operation of the codicil. But here the effect of 
the codicil is not restrained by the manner in which it 
is expressed, and therefore it must be taken to give 
effect to the will in respect of the after-purchaseil lands. 
And this brings it to the 2d point, viz. that the lessors 
of the plaintiff take an estate for life in the premises 
under the devise made to them in the residuary clause 
of the will, notwithstanding the subsequent residuary 
clause in favour of the testator’s wife. The first residu¬ 
ary clause uses words large enough to comprehend the 
premises, and it does not dispose of the whole estate, 
but of an estate’ tail only, for such, according to Co* 
Lit. 27. a. and to what Lord Holt laid down in Fisher 
V. Wigg (/)»is the remainder to the children oi' J. anti 
B. Meredith and their heirs male andjemalc : there still 


(«) ^ Vti. 9S. (i) Vtn. Ahr, Devise, Z. ai. 

(t) 7 rei. 499 - (<0 io.£i«/,»4a. (f) i Bos. & Pull. 500 . 

(/) t Li JU y,6io. 


remains 
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remains therefore an undisposed of reversion in fee, 
which, according to lioe v. J^eatherhy (a), Goodright v. 
Lord JJofwmhire {b), and Goodiitlc v. Miles {c\ will pass 
under the I^st I'csiduary clause to the wife; and this 
construction will give cifcct to the whole, without taking 
away or abi’idging the interest given by the former re- 
siduar}' clause to the lessors of tlic plaintiff. 


1813. 


Goodtitle 

against 

h'ltKBvmtf 


Camphdl, contra, argued, that supposing the codicil 
republished the will so as to make it operate upon the 
premises in question, still the lessors of the plaintiff did 
not take any interest under the residuary devise, because 
it was a devise to thcni of such premises only as were 
“ not before given and devised,” whereas the premises 
in question would bo included in the former devise to 
the wife for life; and although a reversion w’ould still be 
left, and m Scott Albcrry [d) und ItidoiU\. Pain{e) 
it was held that under a residuary devise a reversion 
would jtass, those decisions turned very much upon the 
effect given to the word estate. But upon the in¬ 
tention, it appears that the testator had at the time of 
liis will only an equitable interest in the premises, by 
virtue of the articles of agreement; which equitable in¬ 
terest, it is submitted, neither passed by the first residu¬ 
ary devise to the wife, nor by the resiffuary devise to 
tlie lessors of the plaintiff, but the wife tookdhe whole 
in fee under the last residuary devise to her. An equi¬ 
table interest may be devised, and will be decreed in 
equity to the devisee; and the li^t residuary clause uses 


(a) {h) z Bos. PuU.ttOO. (t) 6 Sast, 4^4. 

( d ) Cw». 337. (f) 3 486. 


apt 
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apt words for the }>assiug of such an interest, which 
shews that the testator intended it should pass uitder 
that clause; and that intention is farther shown by his 
giving to |iis wife his personal estate, out of whicli the 
price of the after-purchased lands was to be defrayed. 
The Court thcrefoi'c will give cflbct to such intention, 
wliatever may be the supposed operation of the codicil. 
But as lo the republicalion, it is not by any means 
an invariable rule that every codicil to u will has 
the cflcct of making the will sj)eak as of the dale of the 
codicil, though it may undoubtedly have that cflcct ac¬ 
cording to the intention of the party making it; but it 
is always a cjucstion of intention. So at least the 
Master of the Koils is rejiorted lo have said in Pigutl 
V. IVullcr^ and that the old rule as it stood In fore 
AdicvUy v. f'anon was the better. And in most of the 
ca.-'CS where the old rule has been departed from, it w ill 
be found that there was some i)eculiarilv 1(» lead to a 

i w 

diflereiit rule of conslructi(»n. Thus in PuHer v. Poi- 
ter [a) the testator deelared that he did republish ; in 
Bnrncs v. Cruise the w ords of the original devi.se looked 
beyond the time present, viz. “ that he ntight die seised 
or })ossesscd oi';” and on that the Court observed; so in 
Doc V. Daxy [h) the testator by his codicil ratified aufl 
confirmed all bequests and devises contained in the will. 
But in Lqdy Strathnim e v. li(/(scs (t), where the inten¬ 
tion, as it was collected from the codicil, appeared to be 
different, this Court, and afterwards the Judges on eri*or 
agreed, that it was not a republication so as to affect 
after-purQlia.sed lands; and Plolmcs v. Coghill, and Lemc 

(«) (i) Covf.isi. (1) 7 7 *. A 482. 

*2 V. Wilkins 
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r. Wilkins must have been decided otherwise, if the rule 

• 

had not been cansidered as a rule of intention. Here 
no intention is manifested by the codicil, which was 
made for special purposes only, to prefer the lessors of 
the plaintiff as to the after-purchased lands to the family 
of the Sccj'etans, who were preferred to them in a former 
part of the will; yet such will be the effect of holding 
the codicil a republication. 


Puller in reply, said, that a particular intent to re¬ 
publish need not appear; and so it was understood by 
Loril Mardwickc in Gibson v. Monfforf (a); though Lord 
Camden supposed the contrary in Ike Attorney-General 
V. Dmmiing {h) : the general rule according to Barnes v. 
Croewe w'as, that a codicil attested by three witnesses 
shall be a republication of the will drawing down the 
date of the will to that of the codicil; and a particular 
intent to the contrary, as in Bimes v. Bofwcs, must be 
shewn in order to form an exception. 

Lord Ellenborouhh C. J. The question in this 
case is, whether the lessors of the plaintiff take an 
immediate legal estate; for if not immediate, they 
would have no ground to stand on in a court of 
law. That is the first question. As to^ the other 
question, what the effect of the codicil is, that has 
been settled in a series of cases, beginning with Acker- 
ley V. Vernon down to Barnes v. Crowe, and, lastly, in 
a more recent case of Pigott v. Waller, The efieef. 


of 
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agrrinst 

MtKEDtTM. 


(•) I ret. 49». 3- 


(*) AmH. sjs- 
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<»f all these decisions is to give an operation to 
the codicil per sc, and indcj>ciulently of any inten- 
* tion, so as to bring down the will to the date 
of the codicil, making the will speak as of that date, 
unless indeed a contrary intention be shewn, in which 
case it Avill repel that effect. Such w’as the case 
of Boxvrs V. Bffwrs, where the codicil devised the said 
Lands; which word .w/J was considered by the Judges 
as controlling the effect anil operation of the codicil, 
confining it to those lands which would have passed 
under the will, as it originally stood, and not extend¬ 
ing the w'ill to all the lands at the date of the codicil. 
Subject only to this restriction, arising out of the in¬ 
tention implied from the use of the word said^ that 
there the testator docs not mean to pass the whole, the 
general effect of a codicil is to make the will s])cuk as 
of its onai date. There is nothing here to repel that 
effect, and therefore the will is brought down to a 
period subsequent to the purchase, and it contains ex¬ 
pressions competent to jjuss the aftcr-])urchased lands. 
The codicil draws the will dow'n to its own date in 
tlie very terms of the will, and makes it operate as 
if it had been then executed in those terms, nien 
llie only question is, under the will, whetlier the lessors 
of the plaintiff'take an actual estate; and it appears 
that they do take a life-estate, subsisting at the time 
of action brought; and there is no rule of law which 
stands in their way. 

Le Blanc J. The principal question is, whether 
the second codicil brings down the will to the date of 
the codicil. I take it to be a settled rule, since Acker- 

leif 
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Inj V. Vernon, and the other cases, that it is not ne¬ 
cessary that there should be actual repubiication of 
the will, by its being before the testator at the time, 
and by his fleclaring that he means to republish it; 
but that if the codicil be properly executed, it shall be 
taken to oj)ei‘ate as a republication of the will, so as to 
make the will speak as of the latter date. Now this 
codicil is stated to be ” a codicil to be taken as part of 
the will,” and there is no question made as to what 
will the testator referred’ to, for he does not appear to 
have made any oilier will; and he concludes the codicil 
thus: “ In witness whereof 1 have to this my codicil, 
which I desire may be taken as part of my will, set my 
hand,” &c. By this codicil he makes a different dis- 
jiosition of part of his property; the codicil, there- 
loro, brings down the will to its own date, making the 
will to ‘ipeak as of that date, and to pass lands which 
the testator had not at the date of the will, and which, 
but for the operation of the codicil, it would not have 
passed. It is now, thcrefon*, the same thing as if the 
testator luul had a legal estate in this property at the 
date of his will, and if he had had, a life-estate -would 
have passed to his wife under the first residuary clause 
of the will, by winch he gives- to his wife an estate for 
the term of her natural life. Then comes the subse¬ 
quent residuary clause, by which he gives all other his 
freehold, leasehold, and copyhold property, not before 
devised, to the lessors of the plaintiff’ for their lives. 
Tlie w’ife having died, that estate comes into pos¬ 
session, and they are entitled to maintain this eject¬ 
ment. 
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Baylev J. 1 am entirely of the same opinion. It 
is an established rule thUt a codicil executed to pass 
real estate is prima facie a rcpublication of the will so 
as to pass after-purchased lands. The rulio is so where 
the codicil relates to personal estate only (a), and 
therefore more es})ecially when it relates to the passing 
of real estate: but taking it as a general proposition, it 
may be stated prima facie to amount to a repiiblicalion 
of the will. Upon the other point it has been endea¬ 
voured to put such a construction on this will, as not 
to give an estate for life in the premises to the w'ife 
under the first clause, nor to the lessors of the plain- 
tift' under the second clause, but only an equitable 
estate in fee to the wife under the third. 1 do not 
think, however, that that Avould be a right construc¬ 
tion, in any view of the case, because, supposing we 
had the power to look to the passing of equitable 
estates, it seems to me that the words of the residuary 
clause, which gives “ all otlier his freehold, copyhold, 
and leasehold messuages, &c. wliatsoever and whereso¬ 
ever, &c., would have been sufficiently comprehensive 
to pass the equitable interest which the testator had at 
the time of his will. The whole of his will, as it seems 
to me, is perfectly consistent. First, the testator gives 
an estate to his w'ife for life, with remainder as to part 
in tail, \yhich left a remainder in fee undisposed ofi 
Under the second clause he creates other hfe estates, and 
estates tail, still without exhausting the fee ; and then, 
under the third clause, he disposes of the fee. It haa 
been contended that the personal property being given 
to the mfe, it must have been the intention of the tes- 

(«) T. Wallerf J Vet. 9S. 
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tutor that she should take tlje estate meant to be pur¬ 
chased out of it; but the answer is, that he only gives 
the residue of the personalty; when, therefore, the 
testator gave to his' wife his personalty, he inten(l<?d 
that it should pass, subject to the charge of the 
purcliase. 


DampierJ. I am of the same opinion. 1 think 
this tlie same as if the testator had had the will under 
his contemplation, and actually before him, at the time 
of executing the codicil; for the first and last sentences 
of the codicil expressly refer to the will. A long series 
i>f dt-cisions, from Arherleij v. Vct'non down to the late 
case before tlie Master of the Rolls, has established the 
law upon this point. As to the other point, it must 
be cojiteruled lliat the effect of the last residuary clause 
is to <?xccpt this particular estate out of the operation 
of the two former clauses, in order to give a fee to the 
wife; but before we give such an effect to it we ought 
to see a clear and manifest intention. Here the gene¬ 
ral intention seems to have been that all the ival estate, 
should tro tojjether. Under the fii st residuary clause 
it is given to the wife for life; but the whole fee not 
being exhausted, there was something for the second, 
and in the same manner for the last residuary clauses 
to operate on. But the argument is, tliat ifftlic testa¬ 
tor had died the day after making his will, this estate 
could not have passed in that manner; and as the 
fund out of which it w'as to be acquired was to be 
taken out of the })ersonal estate, and the personal 
estate is given to the wife, therefore this estate shall 
also go to the wife: to which the answer has been given 
by ray Brother Bayley; that he has given his per- 
VoE. II, C sonaltv 
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sonalty subject to these charges. Alter those charges 
ai-e satisfied, by payment out of tlie personal estate, 
tlien comes tlic codicil, the operation of which is to 
dispose of the purchase as a part df the real property, 
which is not to be separated from the rest by an inten¬ 
tion which at best is very doubtful. In my view' of the 
case, tlierefore, tlic lessors of the plaintiff are entitled 
to the judgment of the Court. 

Judgment for tlie Plaintiff. 


Scinrilt!-;, 
K'.v. 6th. 


Kiuby and Others againsl The Duke of 
Marlborough and Another, (a) 


A boiui cntcuil I'^KBT on btmd for 6oco/., dated the i ilh (»f March 

:nto b'' A- and 

A’, to' Jif 1811. The (lelcndiint, Cohm v^ j)leaded bank- 

litT', to «iab!c , , . . , ,, 

A. to catiy on ruptcv, and the plaintiiJs entered a nolle prosequi xi.s 

di'tionc?for°d'ie to lum. The Duke of Marlhoiough let judgment go 

l'Kh"sun'i,^no'' by dchiult. Wlicieupon the plainlilTs set forth the 

exceeding condition of the bond, reciting that Cuburn liaving 
jjooo/. wliich , 

should at any occasion for divcrs sums of money, not exceeding in 

time thcieaftcr • 71, 1 

be advanced by the whole the sum ot 3000/., had applied to Hie 
iJ'notfldnti!'’ plaintiffs to advance »he same at such times and in 
to ihe Ixtent'il s^ch parts and proportions as he might require, wliich 
3C00/. for ad- agreed to advance on the Duke’s entering 

vanccs made at ^ ^ .,.-,7 i-i 

any time.but into tlic said obhgation jointly with Cobunit (to which 

fo"rUv^anMs°*^’' the Duke, at the request of Cobum, had consented, to 

thc«Te“rtpf enable him {Coburn) to carry on the trade in which lie 

ments made generally to the plaintiffs on the account of A. may be applied by them in 
liauidation of a balance existing against A, before the execution of the bond, and A can- 
not insist upon their being applied in exoneration of his liability on die bond, although 
at the time of his entering into it plaintiffs did not give him notice that any balance was 
dien existing against A* 

(<j) This case was argued at Serjeants'-luu. 


was 
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was engaged, and to prevent the inconvenience that 
he would be put to if tlie advance wei’e not made); 
it was therefyre conditioned for die payment by Coburn 
and the Duke or either of them, their or cither of 
their heirs, executors, or administrators, unto the plaiu- 
tifEi, their executors, administrators, or assigns, of all 
such sum or sums of money, not exceeding the sum of 
3000Z., with lawful interest, which should or might a1 
any time or times thereafter be advanced and lent by 
the plaintiffs to Cobum, or paid to his use by his order 
and direction. The plaintiffs then suggested, under 
the statute, the follow'ing breaches, viz. That at di\ ers 
times after the making of the condition, and before the 
issuing the ivrit, they did advance and lend to Coburn, 
and did pay to his use, divers sums of money, amount¬ 
ing, for money lent and advanced, and for money paid 
to his use respectively, to the sum of 2500/., and that 
the interest upon and in respect of such sum amounted 
to the sum of 250Z., but that the defendants had not, 
nor had either of them paid the same to the plaintiffs. 
Whereupon a writ of inquiry -was awardetl, and came 
on at the last Lent assizes for the county of Oxford, 
when a verdict was taken for 2288/. 5s. id., and interest 
to the date of the final judgment, subject to the opinion 
of the Court on the following case: 

The case stated the condition of the bond as above, and 
that the plaintiffs, at the trial, put in an account with 
Coburn, the items of which, with their respective dates, 
were admitted by tlie Duke to be correct, and which 
account was an account current of monies paid and re¬ 
ceived by them to the credit of Cobum from the ist of 
February 1811 to the I5tli of February 1813. Some of 
the payments on the credit side were made to tliem 

C ^ speciii-' 
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specifically on account, ot- the bond. The only question 
between the parties was the amount of the balance due 
from the Duke to the plaintiffs on the above account. 
The plaintiffs claimed a balance of 2288/. 5s. irf., wth 
interest to the date of the final jiid^ent, contending, 
1st, that the object of live bond was to secure such 
balance as might be due from Colmrn to them, not ex¬ 
ceeding 3000/.: and, 2dly, supposing the bond not to 
extend to any sums advanced to Coburn after the first 
3000/. immediately following the execution of the bond, 
yet that they (the plaintifls) were at liberty to apply all 
payments made on Coburn's account, and not speci¬ 
fically appropriated, in liejuidation t)f the debt due to 
them from Coburn prior to the execution of the bond, 
and also of any debt which might be tine from Coburn 
to them independently of the lumd. 

On the other hand- the Duke insisted, ist, tliat the 
condition of the bond did not extend to any sum ad¬ 
vanced by the plaintiffs to Coburn before the execution 
of the bond; 2cily, that the bond was a security only 
for the first sums advanced to the extent of 3000/., and 
not a continuing guarantie alter munc}' to tlie extent 
of 3000/. had l>cen once advanced: 3tlly, that how¬ 
ever the matter might be as between the ]>laintiffs and 
CoburUi yet us betwee.Ti the plaintiffs and the Duke, 
the latter'had a right to have the sums of money paid 
by Coburn to the j)i£iiutifrs after the execution of the 
bond applietl in his (the Duke’s) exoneration to the 
liquidation of tht* atfvanccs made on the bond, and 
that the plaintiffs could not, as against him, apply 
such sums of money to the payment of any debt an- 
tecejlently due from Coburn. LJpon tlicsc principles the 
balance due from the Duke would be 1310/. i is. 6 ( 1 ., 

taking; 
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Uiking up the account of tlic^ plaintiffs from the date 
of the bond, and making a stop therein at the time 
when the first 3000/. were advanced, and apjilying all 
the sums received by the ^jlaiutiffs since the execution 
of the bond to the satisfaction of the bond. The 
(jucstion for the opinion of the Court is, wliat balance, 
under the circumstances, the plaintiffs are entitled to 
recover. 

liosanguct^ in supjiort. of the first point made for the 
plaintiff^ contended that the Court would look to the 
intention of the parties, in oriler to put a construction 
on the condition, and he cited Metcalfe v. Bruin (<'/}, to 
shew that the apparent intention is to he regarded; and 
Uiercfove, in that case, a bond conditioned lor the 
service of a clerk to the Globe Insurance Company 
was hcid good, thoii/rh the Company was not incor¬ 
porated at the dale of the bond. lie said that liere 
the intention was to benelit Citburn in his trad<‘, by the 
ailvancc of a sum not exceeding 3000/., to which ex¬ 
tent the delcndant was to remain liable on the bond, 
without reference to the time when or the manner in 
which the advances were made, the only I'cstriction 
being the amount. On the second point he relied on 
Goddard v. Cox fb), and Bloss v. Cutting, there cited ; 
and in Hutchinson v. Bell (c). Man^eld J. said 
“ Where a person pays money, not specifying on what 
account it is paid, it is in the power of the person who 
receives it to apply it to whatever account he pleases 
.^nd the same doctrine is laid down in Daxsson v. 
llemnant (d). 

(i) 2 Str. 1194. 

(</) 6 £ijp. *V. C. 26. 
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rr. JH. 'Jhioiiony contra, admitted the rule that 
where money is jiaid generally on account the receiver 
has a right to appropriate it; but ho urged that here 
the rule did not upply> because the dei'endant, being 
merely a surety for C'olnini, shoukl have bc*en apprized 
by the plaintiffs at the time when he executed the 
bond, that there were ilebts then outstanding against Co- 
lurn; otherwise in the absence of such notice he had a 
right to presume that the account was then clear bctw’een 
them: therefore the plaintiffs, not having given any 
notice, shall not be at liberty to appropriate the pay¬ 
ments towards the litjuiclalion of any debts which 
subsisted before the execution of the boiul. And he 
citcil Ke -ii:m(:rcJi v. Claij (//) as an instance where the 
rule now contendcil tor was held not to ajij^ly. And 
if it shoultl be held otherwise in this case, he said that 
the defendant would be liable for advances made before 
the date of ihe bond, though the condition only went 
to future advances, which would be manifestly against 
the intention of the i^artics. 


Lord ELnENBOiKJUOii C'. J. Both sides contend for 
too jnuch. This is a boiitl given by the surety as an 
indemnity ii/r advances to a definite amount; it is the 
same as if the surety had expressed that the bankers 
might lend to ilie amount 3000/.; and when an 
advance was made to that amount the guarantie became 
functus t)fficio, and was not a continuing guarantie. 
On the other })oint, the defendant should have in¬ 
quired at the time when he executed the bond whe¬ 
ther the account stood clear: it is not a matter for 
presumption. 


(«) 14 £ust, a3j>. 
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iN THE Fifty-fourth Year of GEORGE III. 

The Court deterniined that the balance which the 
plainti/Is were entitled to recover was 1870/. 2^. ifi?., 
with interest. 


Bovill and Anotlier against John Wood the 
Elder, and John Wood the Younger. (<2) 

^SSUMPSIT on an attorney’s bill. Plea, that 
the promise:', were made jointly with one Thomas 
Dodgsmif wlio is still living. Replication, that Thomas 
Dndgsoyi had, before the commencement of the action, 
become bankrupt, and tjbtained his certificate. De¬ 
murrer. Joinder. 

Scarlett argued, in su})port of the demurrer, that as all 
the contracting parties were equally liable upon their con¬ 
tract in the first instance, they should all have been joined, 
notwithstanding the bankruptcy of one of them; and he 
said that no case had decided that because one of 
several joint contractors had obtained his certificate a 
plaintiff was at liberty to omit him and sue the rest. 
Tlio certificate may indeed furnish the party who has 
obtained it with .a good defence, if he choose to insist 
on it; but it does not therefore follow that the plain¬ 
tiff may proceed against the others separately in the 
first instance, w'ithout ascertaining wiiether he will or 
will not avail himself of it, which is uncertain at the 
time of action brought. lie then cited S/teppai-d v. 
Baillie{h\ and 48 £dw. III. fo. 16.6., where to a writ 
of formedon the tenant pleaded joint-tenancy with one 

(«) This case was .irgued at Serjeants'-Jm. (f) 6 T. R js". 

C 4 Aleyth 
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i>5i3 Ateyn i tJic dcniaiidniit ivj)lied i\\nt Alcyn was his vil- 
lain, and ou dcmuvvcr llic replication was holdcn ill. 

afai.ist 

VVooii. 

Ahbolf, coiitia, maintained that the cfioct of the 
certificate was to discharge tlie individnid, leaving tlie 
other joint contractors with him liable; the plaiutills, 
therefore, ought to be jitainitted to bring their action 
against those wlio ahuu* were liable; otherwise this 
consequence would necessarily ii^llow, that they niiisl 
sue all with a certainty of incurring the expences of a 
nolle prosequi as to one. If they had tlcclart'd accord¬ 
ing to the fact, that the two defendants with Dodgsoit, 
« ho had since become bankrupt and obtained his c< i - 
tificate, underrt«)k and promised, they tvould have 
eiven the answer to tlieir own declaration; and fi>r the 
satne reason the deftaidants' plea is bad ; because every 
j)lea in abatement tmght to give the plaintiii' a better 
writ, without which it cainu>i be sustained; but this 
pic;i only alleges that the tdaintilJs ought to have 
joined Dod^son, and the replicatitm sIk-ws that the latv 
lias discharged Dudgsuv. If he had been arrestetl for 
this debt, the (\)iirt would have discharged him upon 
motion. Neither can it be said that he ought to be 
joined becatise the otlu r partners may have contribution 
against him, for the law will tliscluirge him also from 
contribution; and there is no doubt, because it is ad¬ 
mitted by the pleadings, that the certificate is bona 
fide, and therefore cannot now bo controverted; if that 
had been intended, it was matter of pleading. 

L.ord ElIlENBorough C. .T. The defemlants have a 
right to require that their co-debtor should be joined 
with them, and the plaintiiTs cannot so shape their case 

11 


as 
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as to strip them of that riglit, or of the benefit, what¬ 
ever that may be, of having Ills discharge stated on 
the record. The plaintiffs arc not at liberty to anti¬ 
cipate in th<? first instance what may ultimately per¬ 
haps be a discharge. The practice has ever been to 
join all the contracting parties on the record, and 
there is this advantage attending the practice; tliat it 
gives the party who is joined notice at the time, and also 
enables him at any future time to plead judgment re¬ 
covered on the joint debt without the help of any aver¬ 
ment; and it likewise advances the other defendants 
<iiie step in the proof necessary in an action by them 
i'or contribution. Where a practice has existed, it is 
tiinvenient to adhere to it because it is the jiractice, 
even though no reason can be assigned for it; but here 
it apjx“ars to be beneficial ; and if any }K)ssible advan¬ 
tage can be stated, we ouglit more especially to uphold 
the ancient practice. 


1813. 

B0V11.1. 

against 

WOOM. 


Le Blan'C J. 'i'hcre is no instance of such a prac¬ 
tice as this. Where one of several joint contractors 
dies, the party suing always declai’cs on a contract 
with the deceased and the survivors, :uul not with the 
survivors alone: here, from tins iiioiie t.f declaring, 
an objection is raised that the party has •declared on a 
separate contract, and admitted a joint one. 

Bayley J. There is no doubt but that the action 
ought to be brought against Dodgson jointly with the 
other defendants; he w’as not discharged absolutely, 
but only in such way as the legislature has prescribed; 
and he was not bound to take the benefit of it, quivis 
rcuunciare potest juri pro sc introducto. Here a 

material 
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material inconvenience might result from ortlitting 
Dodgsen in this suit, for an action might be brought 
by the other tiefondants for contribution ; I tlo not say 
whether maintainable or not. but if it wore brought it 
would throw on thc:ii a dillicidty which they would not 
have, if Dodgsor; had been put to plead his bankruptcy 
in this suit, for then he woidd admit that he was a joint 
contractor, and llie other dei'emhmts would have no¬ 
thing to do but produce the rect>rd : But if he be 
not joined that will not appear unless it be proved 
by otlicr means. It is stud that no action for 
contribution can be maintained; but the other part¬ 
ners have a right to litigate the validity of the 
certificate. 


Dampier J. I do not recollect that si declaration 
in this form has ever becji upheld in a case like tlie 
present, 'llie ruling case on this subject is Knke v. 
Ingham ^a). 

.ludgment for the Defendants. 


(r) 1 im/.R.Zf). 
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’ MELLisii^nd Another against Andrews, (a) 

^^SSUMPSIT on a policy of assurance on goods 
jiarticularly tlescribed in the memorandum, to be 
thereafter valued, “ at and from London to the ship's dis¬ 
charging port or ports in the Baltic, vsith liberty to touch 
at any port or poj’ts firr orders or any other ynirpose^' with 
leave to carry, use, and exchange simulated papers, ^c. 
warranted free from capture and seizure in the ship’s 
port or ports of discharge, and it should be laM'ful to 
proceed and sail to and touch and stay at any ports or 
places whatsoever and wheresoever, and to load and 
unload goods particularly in S^wedeny without being 
deemed a deviation, at a premium of 12 guineas per 
cent. L<t)ss by seizure, capture, and detention by per¬ 
sons unknown. At the trial before Lord Ellen- 
horough C. J., at the London sittings in last Easter 
term, a special verdict was found, which stated in sub¬ 
stance that the insurance was on certain specified quan¬ 
tities of coffee and indigo ; that the ship w'ith the coffee 
and indigo on board, in August 1810, sailed from Lati- 
don upon the voyage insured, and on the 30th of Oc¬ 
tober arrived off Cmishanm in S’icedejiy luid that the 
ship went to the ]'»ort of Carlshamn to obtain orders 
and directions from the agents of the person interested 
in the coffee and indigo, as to her farther course and 
progress in the voyage; that on the ist of Novembet' 
the captain received orders from the agents to proceed 
in the farther prosecution of the voyage to S’s^inemunde, 


'li) Tl'is wre \v:s argued at Serjeunti'-Inn 


1813. 


Saturday, 

Nov. 6th. 

P<ilicy of as¬ 
surance on 
goods at and 
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ihurging pert ot 
ptirlx ill rlip 
Itallii:, -with li, 
berty to touch at 
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whatsoever and 
wheresoever: 
Held I hat the 
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t.'uci’cd at C. 
for oidvis and 
gone on.tn S., 

■1 more distant 
port for fariher 
orders, and 
having rvc.ivcd 
orders at S., 
hccanse it was 
unsafe to land 
there to return 
to C., and wait 
for o;ders, 
might so re¬ 
turn to with¬ 
out lieing 
guilty ot a 
deviation; it 
b. mg found 
that she went 
to S. for orders 
in the prose- 
cut-on of her 
voyage, and 
returned to C. 
to obtain orders 
as to the farther 
progress of tlie 
voyage, and no 
fr.aud being 
found. 


wbidi 
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which was a port belonging to Prussia^ situated higher 
up in the Baltic than Carlsliamn,, and there to receive 
such orders and directions as to her farther course and 
progress in the voyage as the agent of the person in¬ 
terested in the coffee and indigo should give to the 
captain: that the ship, on the same day did, in pur¬ 
suance of such orders, set sail from Carlshamn in the 
farther prosecution ol‘ the voyage insurwl, and on the 
8th of November arrived off Swiftauundr, and waiterl 
at a distance from that port for orders and direc¬ 
tions from the agent as to her further course and ))ro- 
gress in the voyage; and that on the 10th ol’ yotwibi'r, 
at SieitioHumJcf the captain received orders IVom the 
agent, because it was unsafe to effect any landing 
there, to return directly to Carlshamn, and there again 
to wait for orders from the* agents as to the farther 
course and progress of the ship in the voyage; and that 
the ship witli the coffee and indigo on board did, on 
that day, in pursuance of those orders, set sail from 
Smtienmnile, and on the 15th arrived off Carlshamn; 
and that the captain returned to Carlshamn to obtain 
orders and directions from the agents, as to the larthtir 
progress of the ship in the voyage, not having at that 
time any specific port of discharge for the coffee and 
indigo in view, but meaning to abide such farther 
orders and directions at Carlshamn as he should there 
receive from the agents as to such port of discharge; 
and that on her arrival at Carlshamn the ship having 
sustained considerable damage in the course of her 
voyage, and being then greatly in want of repair, was 
through the violence of the wind and weather, and for 
her safety and preservation and that of tlie cargo, 
obliged to go into port there, and to procure such re¬ 
pairs 
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pairs as were then wanted; atid that afterwards, on the 
6 th of December^ before the ship could procure such 
repairs as were necessary, and while she was lying in the 
port of Carlshamn for repaid, her papers were seized and 
carrictl away by order of the persons exercising the powers 
of government in the port of Carlshamn^ and she was 
thereby prevented from pursuing her voyage; and that 
afterwards, on the ist of May i8ii, while the ship's 
papers w'cre so detained, the coffee and indigo were 
by force and violence seized, carried away, and con¬ 
fiscated by the persons exercising the powers of govern¬ 
ment in the port of Carlshamn^ and thereby the coffee 
and indigo became and were wholly lost to the pro¬ 
prietor thereof 


1813. 

Mellisk 

against 

Anprews. 


Puller^ for tlie plaintiff, stated the question in¬ 
tended to be raised by the defendant on this special 
verdict to be, whether on the construction of this po¬ 
licy, it being found by the jury that the assured were 
in the bona fide prosecution of the voyage, they were 
at liberty to go back to Carlshamn a second time for 
orders ? lie contended that they were; that they might 
retrace their steps and seek a port in an inverse order; 
and for that he referred to the terms of the policy, which 
he said were as large as possible to indicate an intention 
of leavinj; to the assured a discretion to act* according 
as circumstances should require. The policy specifies 
no port of destination, it is only to the ship's discharg¬ 
ing port; and this is accounted for by the state of the 
Baltic trade at that time, which rendered it impossible 
to ascertain beforehand a port of safety. The language 
therefore of the policy was adapted to the shifting 
condition of tlic Baltic commerce, and did not limit 

the 
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the assured to any partigiilnr port. And as they had 
an ultimate port to seek, they had also liberty “ to 
touch at any ports for orders or any other purpose” 
without restriction as to the particular course or order 
of touching at such ports. This indeed is denied by 
the defendant, and upon this the question turns; it is 
admitted that the assured might seek a port of dis¬ 
charge any where within the Baltic, but it is denied 
that they were at liberty to touch at ports in any other 
than a progressive order, and that having once touched 
at a port they could return thither. But it is obvious 
that such restriction might defeat the whole object tor 
which the liberty was given, and indeed the voyage 
itself; for, suppose the ship in the first instance had 
gone to the most distant port in the Baltic for orders, 
and been frustrated in her expectations there ; accord¬ 
ing to the argument of the defendant the liberty would 
be extinct, because every port at which she could after¬ 
wards touch for orders woidd lie in a retrograde course; 
and if she could not touch for orders neither is it pos¬ 
sible to conceive how she could ever reach a port of 
discharge. It therefore seems an answer to such an 
argument to say that the policy contains no such ex¬ 
press restriction, and that to imply one would be con¬ 
trary to the apparent intention of the parties. As to 
the cases of Beatson v. Ha'woi'ih (a), and Clason v. Sim~ 
Toonds {b)y where the Court retrained the assured to a 
particular course; in both those cases the voyage in¬ 
tended and the teiminus ad quern were described in 
the policy; and it was observed as a ground of deci¬ 
sion in the former cas^ that die parties, by inserting 


(i) Cited bf L«vrenct J. 6 T.Jt. 533. 

tile 


( 0 ) 6 T.S. Sit, 
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the names of the places contrary to the natural order in 
Ivhich they lay in die ship’s course, shewed it to be 
their intention to vary tlie natural course of the voyage. 
That this liberty must be interpreted as subordinate to 
the voyage insured is no argument against a construc¬ 
tion whicli is founded on what the parties insuring the 
voyage must have intended; and there is no danger 
lest the voyage should be protracted to an unreasonable 
length by means of this unlimited liberty, because it 
will always be for the jury to say whether the voyage 
has been prosecuted bona fide; and here they have 
found that it was, i. e. that although there was not any 
terminus fixed by the policy, the ship was in her pro¬ 
gress towards seeking her port of discharge. 


1813. 

Mclubk 

agettnU 

Akdrkw*. 


Taddy contra, maintained that Uie ship having once 
touched at Carlshamn for orders could not, under the 
circumstances, return thither for orders. The verdict 
docs not find that the return from Swinemunde to Carl- 
sJiavm was in the prosecution of the voyage, nor that 
there w’as any necessity for so returning; and in cases 
where a liberty to the extent now claimed has been in¬ 
tended, it has been usual to express it on the face of the 
policy. Thus in Rwket' v. Mhmtt (a), to a liberty nearly 
the same as the present, there was added ^ith leave to 
return to any ports or places; and the same thing is 
frequently expressed by the words backwards and for¬ 
wards. And therefore what has been said upon the 
terms of this policy being as large as possible, appears 
not to be well founded; it is true indeed that it is to 
the ship’s ports of discharge, in general terms, which 
therefore gave the assured a right to make his dection 


(«) 15 Eatt, *78. 
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at a subsequent time;«but Claton y. Simmonds deter¬ 
mined that those words do not authorize the assured 
to seek a more distant port first, and then to return 
to one nearer. In like manner the lilrerty to touch at 
any ports does not, according to Hogg v. Horner («), 
and lAivabre v. Wilson (b), give a power to change the 
regular course of the voyage, it only extends to ports 
in tlio usual coiu’se of the voyage. If is not neccssaiw, 
however, in this case, to contend that the assured 
might not have gone to Su'inemunde first, and after¬ 
wards to CarlshamH ,• all that is contended is, that hav¬ 
ing elected to go to Carhhamn once for orders, they 
cannot, without shewing some necessity, return to 
the same port ft>r the same purpose. If they could, 
it might lead to an indefinite protraction of the voyage, 
and the same indefinite liability of the Mnderwriter. 

Lord Ellenb(»roi. c;h C. .T. This is an action upon 
a contract perfectly new in its form and object, and to 
which a rule of construction must be applied, not drawn 
from another state of things where a terminus a quo 
and ad quern are prescribed, and where going out 
of the prescribed course would certainl}' be a deviation. 
This is an adventure founded on the peculiar state of 
the Baltic commerce. It was quite uncertain at tlie 
time of the insurance wlicrc the discharging port was 
to be, w'hcther tliat power which was then in amity 
would continue so up to the time of the ship’s .nn-ival. 
Tlierefore tlierc w'as an indefinite liberty given, in 
consideration of a very high premium^ to touch 
at any ports for orders with the view of gaining 

{:i) z Maiihfl fm Insuranee, (^) /Jar/j. 284. 

intelUgojicn 
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intelligcace befoj’t; the p(;rjlot^n tlctcrniiiiation of the 
sltip's diachargo should be Jbrmcil, wiiitii intelligence 
it iniglit be necessaiy by rujioated visits to acquire. 
Tiiere v/as noSiiiig to fix any limit; the ship might go 
to the end of the Baltic fiiat, and iiiight afterwards, 
by coining back to a nearer ])ort, find security growing 
up at the former jiort, wliich it had iK>t i’oieseen when 
first there. The nature of tin; tiling implies that the 
assured should be enabled to make every call which 
might be necessary ftn’ safeU'; it might turn out that 
at one port they might finrl it unsale to discharge, and 
then they would be thrown back upon a former jmit; 
the \ova.gc llieref’ore was to continue so loiiit as it was 
prosecuted v.ifhout fraud. There is no circmnsiancv 
of fraud foiUKl in-this case, which, in onler to avail, 
ought to be jimiul tjxpressly upon a special verdict, 
and not 1-* be left as a matter t>f inference. The ship 
called at Carhhamn and there received orders to go l<# 
tiiciiieiiiniKic for farther (irdev’, and pi obalily it was con- 
t'.'mplated that they would tiiere receive orders to land: 
instead of which they ihimd ihi" jhacc so circumstanced 
that it was unsafe to land there; but whilst she ivas 
lying olflhe captain w;i.s directed by ai; agent to I'cturn 
to Cnrhliaum as being a place {ifgre.nter security. "What 
is there in this policy iluit niahes liie callino; but once 


a eouditioii? The whole s._c!n-; to arise from 

supposing that Uiore was scii.e gcogranhhvtl order of 
voyage tlesci ibed in (h<? po'uy, v. h ueas it wtvS a mere 
seeking voyage i or peilnijis tlic inlt oductiou of the 
worils backwards and forwui’ds into somo other policies, 


winch was pci naps unnecessary, has given rise to this 


case, and beci;u.se those words were inserted in other 
cases ex majori cantcla and are not to he found here, 
\qi.. 11. 1) liierefbre 
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therefore it is said tha^ we are to hold a differeiit con¬ 
struction. But when a voyage all over the Baltic is 
stated to be the adventure, can it be necessary to state 
more ? The object of the adventure was that the as¬ 
sured should call as often as necessity required, and 
there is nothing in the nature of the thing that makes 
the calling again absurd or contrary to what may be 
presumed to be the intention of the parties. Here the 
special verdict finds that what was done was all done in 
the course and progress of the voyage, or to obtain 
orders as to the fartlicr progress of the voyage; and 
we must therefore presume that the ship fairly went for 
orders, first to Carlslia?im and then to Svoinemunde^ and 
then back to Carhhamn. On the facts as they are 
now found, it seems to me that the assured might call 
a second time for orders, and therefore there is nothing 
to defeat their right to recover. 


Le Blanc J. The question is whether the ship was 
not under tlie protection of the policy in her return 
back to Carlshamn. I'lie contract of the parties must 
depend on the terms of the policy, which do not point 
out any definite port of discharge. The policy is, 
at and from London to the ship’s discharging port” 
generally, “* with liberty to touch at any ports for 
orders «r any other purpose.” That is as large as pos¬ 
sible. What reason or auUiority is there which says 
that where a particular port of discharge is not fixed, 
and where there is a liberty to touch at any ports for 
orders, there having once touched at a port and hav¬ 
ing been told to go back to that port, the assured must 
go on elsewhere to another port, where, if it be hos¬ 
tile, tlic inevitable consequence would be that the ship 

must 
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must be lost ? The argument that the ship should have 
disobeyed the orders at Stvinemunde, and not have gone 
back. If she had done so she would not then have 
been under any orders to go to her port of discharge. 
1 think therefore that the ship was under the protec¬ 
tion of the policy in the same manner us if the 
words backwards and forwards or sideways had been 
introduced. 

Bayeey J. I am of the same opinion. I think the 
ship might return to Carlshamn a second time for far¬ 
ther orders. There is nothing in the terms of this 
policy or in the nature of the case which prevented it. 
As the facts are stated I do not see what else she could 
do. She had not any option except to go back to 
Carlshamn or else to go on without any orders. As 
no mala fides is stated, we are bound to consider that 
she acted bona fide. And tlierc is no inconvenience 
likely to result from this decision, because a ship will 
not wantonly go a second time to a port for orders, it 
being her interest to get a discharging port as soon as 
possible. 

Prr Curiam, Judgment for the plaintiff, (a) 
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Kensinoton, Assignee of Thomas Ciiantleu^ 
a Barikru})t, against T. CiiAifTLr.ii the 
A'otiiigcr. (a) 

^SSUMPSIT for moiie'v hud uud received I0 the 
ii.si: of tlie bankriijtt before his bankruptcy, .and for 
money had and receiv’d to the usti ol' the plain¬ 
tiff’. Plea, general issue. At tlio trial helbre T.ti;'d 

J'ulenboiouiifi ij. at the 7 i//V.-V/iV.sv.r sittinos a.;. r i.i.-t 

1 

Michiidmas term, a verdict was found for th,- 

for 800/., subject to the opinion of the C'd;;;-'. on. t!:c 

following case: 

'llumas C/tanllrr, the banki upf, was f;i itt tore 

Jl/f/.y 1809 a tv.ider as bankt r end inont y-.-i nvener, 
and was ouiy tl'acliucd a b.aiiiai.pt on the j ztli A {nil 
1810, and on (he I'.'tli t.d’ d/<v'/ iii*' conniussioncrs ex¬ 
ecuted en a--;a,!nn(iiL of hi'' and ellLcts to the 

plainbfii and < ti the ■;t}i oi' Aj.ril 1812 they executed 
a f-pecia! a to the j>IaintiiF <»f ilje monies 

sought in i>e rceovfi’id hy him in tlii> action. I'he 
defendant v,;;.. exanihi'ai t>n his oath belbre the cotn- 
missioncr.'. ntaier the C';ai;niI;:.'.ion, on tlie f,th of Jaur 
1810 ; and ip his examination, signed by him, dcjto.'.ed 
(amon^.st other tiiing.s) as follows: that about a month 
before attaining the age of twc“nty-one his father gave 
him two ff att.s or boats which had been in his possession 
ever since, and also scvcra.l sums of money, of which 
lie had not ke})t any account; that he attained the age 
of twenty-one on the 30th of May i8c8; that about 
May i 8 op he embarked in a salt-work >vitlt JS^essrs. 

(a) This case ■was argued at Sa-jeautC-Jim. 

Lawloji 
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iM'wton and others, an<i his Aither then agreed to civc 
liini 2000/. to embark in the concern, but paid and 
advanced abont 400/. only, he could not say exactly; 
that the advance of all the parties was 300/. a piece; 
that he (the lieibiidan') kept tlie books, but could not 
say to what amount he had advanced, but thought he 
Jiad advanced more than the other partners. Not 
less than Soo/. or more tium loool., perhaps 900/. 
had been advanced on account of the said salt-works 


1813. 

Kensington 

against 

CUAMTLER. 


hv his i’atlior. He had no accounts or minutes. Se- 


vei’al sums were advanced; the first advance was made 


ilirccliy afier dm:/ i S09, but he did not recollect the 
Sinn; the iast advance was made about October or A’i/- 
vember. The difference between the 300/. or 400/. 
anil the 1000/. was in his possession, except what he 
had spent; tiie horses might have been paid out of this 
monev, and he had about 400k by him. He was en¬ 
trusted with his father’s cash occasionallv, and had 
taken sums tiicrefi-osn without mentioning the sum at 
the time, which were all inchuleJ in the 1000/. before- 
mcritioneJ to have been received on account of the 


2000/. })romiscd to him by ills ialhev. The flatts cost 
about 78c/., and were jiaiil for by the father. It was 
agreed at the trial that tliis deposition .contained the 
real facts of t he case, and that it should 'ne used on the 
argument of tliis case by eitiier parly. In this case the 
reimc having been chuugeel into Chi’shirc was brought 
back into Middlesex- by the usual rule, and the only evi- 
liencc arising in Middlen-xwa^ the product ion of the com¬ 
mission of bankruptcy, tested at Wostminser the 1 ath day 
of jlpril 1810; upon winch an objection was made by the 
defendant’s counsel that the plaintiff ought to be non¬ 
suited, and the point was reserved by his Lordship. 

D 3 J'iie 
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1813. 

IvKN.tINnTON 

ngjiast 

Chamtler. 


The question for the opinion of the Coilrt is, whether 
the plaintiff is entitled to recover; if the Court shall be 
of that opinion the verdict is to stand; if not, a nonsuit 
is to be entered. 

Jiurroughy for the plaintiff, having received an inti¬ 
mation from Lord FMenhorough C. J. that his I^ordship 
and the other Judges were of opinion tht* proof was 
sufficient to satisfy the plaintiff’s undertaking to give 
material evidence in Middlesex («), addressed himself to 
the other point, which he said was this, whether a vo¬ 
luntary gift of monctf by a father, who is a trader, to 
his son, not upon the marriage of his son, was within 
the statute 1 Jae. i. e. 15. .v. 5. And he con¬ 
tended that it was; and cited ex parte Shorland (6', 
where the Lord Chancellor seemed to think that 
a gift of moneij might be brought within the sta¬ 
tute, though it was not so in that cast); and ac¬ 
cording to Nieholasi. in Tucker v. Cosh (c', the statute 
Ought to receive a large construction, because it was 
made for the good of the commonwealth: but Lord 
Ellenborotigh C. 3 . observed that the statute had not 
the word money, and seemed to be confinetl to things 
which were the subject t>f conveyance, and capable of 
being conveyed orprocureil to be conveyed [d); and that 
the doctrine contended for would go the length of mak¬ 
ing a son liable to refund every portion of money given 
to him by his father for his maintenance. 

Per Curiam^ Nonsuit to be entered. 

(a) See PfCaitJus v. Tstcerj, zJt.JR. zy;. Cameron v, Crayt 6 T. R. 363. 
Clarke v. Reed, i iV.Jf. 310. , 

<^) 7 (f) Styles, zig. 

('^) See Walker v. Burrows, i Atk. 93. JLiily v. Osborn, 3 P. Will. 
*98. Fryer v. FM, i Bre. Ch. C. 160. Claisler v. Hewer, 8 Fes, 195. 


12 
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Martin against Brecknell. (a) 

J^EBT on bond dated the 25th of March 1809, for 
18000/. The defendant craves oyer of the bond 
and condition, which is a joint and several bond by 
one Gardinet' and the defendant, conditioned for the 
payment by Gardiner to the plaintiff, of 9000/., %rith 
interest half-yearly at 5 per cent., at the times and 
in manner following, (that is to say,) 600/. on the 
25th of March 1810, and the like sums on the same 
day, in the six successive years following, the sum of 
1000/. on the 25th of March 1817, and the like sums 
on the same day in the three successive years following, 
and 800/.being the residue of thesaid 9000/., on the 25th 
oi March 1821, together with all interest and arrears 
of interest that might be then due, &c.: the defen¬ 
dant pleads payment of the i st and 2d instalments with 
interest by Gardiner^ and of the 3d by himself, (on 
which no question arose); and as to the 4th instal¬ 
ment, that on the 20th of Februa/^ 1813 Gardiner 
became a bankrupt, and that afterwards and before the 
25 th of March 1813 the plaintiff received from the 
estate of Gardiner as and for a dividend upon so much 
of the said principal money as still remained due to 
the plaintiff ujion the bond and condition the* said 4th 
instalment, or sum of 600/., together with all interest 
then due. And so he concludes that the bond and 
condition hatli been in all things well and truly per¬ 
formed by payment of the said several instalments so due. 
The plaintiff replies, and denies the receipt modo 


1813. 


Saturday, 

Nov, 6th. 

The obiigee of 
a bond gWen 
by principal 
and wrety con. 
ditioned for the 
payment of 
rnnnry by in¬ 
stalments, who 
has proved 
under a com¬ 
mission of 
bdi.kruptcy 
against the 
principal the 
whole debt, 
and received a 
dividend there¬ 
on of 2s. and jd. 
in the pound, 
may recover 
against the 
suiety an instal¬ 
ment due, mak¬ 
ing a dcdaction 
ot 2S. and jd. 
on the amount 
of such iiisial- 
ment, and the 
surety is not 
intitled to have 
ti!c whole divi¬ 
dend applied in 
discharge of that 
iiisialment, but 
only rttcably in 
part payment 
of each instal¬ 
ment as it be- 
comes due. 


(al This case was argued at Serjtand'-Iita. 

D 4 


et 
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1813. 

RIak I in 

r.g,.i4 

PuCCKNCtL. 


ct ft)rma; on which issii^ is joined. At (lie trial 1 >P- 
fore Lord lLUaiborou"h C. .T., at the 3 //VWA .vrr sittings 
after last Eas/rr term, the jury ibmid a verdict for the 
plaintiff, and assessed damages at 780/., sfnhject to the 
opinion of the Court o!i (he ftjllowing case: 

The three first instidiuentp, together with ail Interest 
due on the bond u]) to the 25 th ol' SejUtm/xr 1812, 
were duly paid as stated in the plea. On the 13th of 
Jufie*i8i2 Gardhur beca.Mie a bankrupt, and the jilain- 
tifti on the 131I1 of lu-brnaiy 1813, prc»ved under his 
commission the sum of 7200/., beij»g the principal 
money then remaining due on the- bond, and on the 
same day received from the assigiuvs of Gardiner a 
dividend of 2.«;. 7’//. in the pound on Ins debt of 
7200/., amounting to 9^ ^/. Xo interest was proved 
or )^aid under the commission. The fourth instal¬ 
ment, amonntii:g to 600/., and ijilcrest on the sum 
of 7200/. from the 25th ox Sejdch'djcr 1812 to the 25th 
oi Marcii 1813, amounting to 180/., still remain un¬ 
paid, except so far as the Court imiy consiiler the 
same, or any j)art thereof, to have been satisfied by the 
dividend of 945 Z. so received by the plaintiff under the 
coiamission. 

The question for the opinion of the Court is, whe¬ 
ther the 4th instalment, and the interest on 7200/. 
from the..25th oi Seplcnthcx- 1812 to the 25th of March 
813, are satisfied in wliole or in jiart by the dividend. 
If the Court shall be of oj)inion that the same are not 
satisfied, then the verdict is to stand for 780/. Ibiir.d by 
the jury, or for such other sum as the Court shall 
thii .k the plaintiff entitled to recover : but if the C'ourt 
shall be of o?)inion that the same arc satisfied, then 
nonsuit to be entered. 


Jtkhat dson^ 
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liicharthon^ for tlic plfiintilj ailixiittetl tliat lie could 
not retain the verdict for the v/holc sum found by the 
jury, but insisted that lie was entitled to that sum, 
making a dcSuction of 2.<.. 7^]. in trie pound upon the 
amount of the 4tu instalment, and a rebate for interest 
from tlic 13th of I'chniem/, wlicn tlie dividend was 
received, to the 25th of March, v/hen the instalment 
became duo. In cases of bankruptcy the fund is to be 
distributed in liquidation of each pound due to each 
creditor; and if there be not suiBcient to litjuidate the 
whole, then jiroportionally in part payment of each 
pound. 


1813. 

Mar'iim 

againjl 

BaECKNCLL. 


PtdUr, contra, was here called on by the Court, and 
he said tli.it tiie only question was, how far the obligee, 
who had received 945/- on account of this bond, was at 
libcrtA' as against a sui’cty to withhold any part of it 
from being apjiiietl in discharge of the instalment due, 
and to ajiply it only r:ite:ib]3‘ to that instalment. And 
he contendctl that the whoie ought to go in discharge 
of the instalment; and took a distinctioxi between 
11101103' paid by the act of the party and money paid 
1)3' act of hiw : in the one ease the party paying may 
aiiprojiriatc it us lie pleases ; and therefore if Gardiner, 
while he continued solvent, had paid the 945/. expressly 
on account of each instalment as it became due, that 
would have been difierent: but ■where the money is 
paid by act of lair, tlic law will appropriate it; and 
ill tliis case it will appropriate it in favour of the 
surct3’, because tlie proving under .the commission was 
f'or tlie benefit of the suret}'. And this will not pre¬ 
judice the plaintiff in the result, for if the dividend is 
applied in discharge of the instalment now due, it will 

relieve 
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1813. relieve the future insUilniouts from this charge, and the 

'' plaintiff will still be entitled to look to the surctv upon 

Martin ^ *' * 

his bond for all but 945/., which he has ri'ceived. 
He said that he was }iot able to find any case upon 
the [joint. 

Lord Ellenborough C. J. There might perhaps 
have been a case where it was held that a payment 
under a commission of bankrupty should enure en¬ 
tirely to the benefit of the surely; but if there be not 
any such case, then it must be taken according to the 
nature and reason of the thing; that is, as ejich in¬ 
stalment becomes due, 24-. 7'd. in the pound is to be 
deducted out of it. It might make a material difle- 
rence to the [daintiflf whether he is to recover on the 
instalment now due, or to wait ibr a future instalment; 
for bcibre that grows due the surety might become 
insolvent. 

Bayley J. The surety is benefited by this divi¬ 
dend; lor he has a right to deduct 2 s. 7'rf. in the pound 
out of each instalment. 

7 '/ie Court directed tLe verdict to stand for the sum 
found, deducting 2 s, 7it/, in the jjouiid on 60c/.. 
with a rebate of interest from the r5th of lelmutry to 
the 25 th of March. 
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Palmer «nd Another against Moxon Saturday, 

CTION against the defendant, (late sheriff of the A hill of sale of 

town and county of Kiitgstmi-upon-HuUJ for a ship, rhen being 

false return to a writ of testatum fi. fa. Plea, general !he U! 

issue. At the trial before Thomson B. at the last spring {,jrfhree^t^**fMr 

assizes for the county of Yo7k, a verdict was found for joint-owners, 

transfers the 

the plaintiffs for 2211. 17s., subject to the opinion of the property to the 
^ ^ 1 r 11 • eendet at the 

Court on the following case: time of its exe- 

la Easter term 1812 judgment was recovered in this tlnie"’ 

court by the plaintiffs against one John Moody for 237^. beTn ^ 

damages and costs, upon which a writ of testatum fi. fa. dorsed m the 
^ _ certificate of 

issued, directed to the sheriff of the town and county of registn; ami 

the towm of Khigsion-upon-Hully indorsed to levy 238/. tli’rcef a^^ a' 

IS. 4 (1. besides poundage, &c. Tlie writ was delivered imi’orlemcm be 

to the defendant, then sheriff, &c. on the wth of 

June 1812, a/ a quarter past 12 o'clock in the ceftei'noon^ and aVr rvvatjs’ 

and a w'arrant was granted thereon by the sheriff di- »fca 

” sonahle time 

rected to his officer, under ■which writ and warrant the thcotiici owner 
officer, about half past 3 o’clock of the same afternoon, of sale and sign 
took possession of one 4th part of the brig Thirsk^ then and*rt'jpy”^,V’‘ 
lying in the port of Hull, being the port to which the l|^^n"d by'thr* 
brig belonged, and in which she w'as registered; and her ihc**[* 
port of registiy was not altered in consequence of the officei ;^tin;re- 
sale or transfer hereinafter mentioned. On the loth upon a wiit of 
of June 1812, J. Moody being owner of one 4th, Richard oiil*orfh!:"three 
Duckies of another 4th, and Matthias Moody and Tho- 5^12^^ hil^hare 

after the execu. 

tion of the bill of sale and signature of the indorsement by the three, but before the de¬ 
livery of the copy of such indorsement to the proper officer: held that the sheritF might 
abandon the seizure and return nulla bona. 


{a) This case was argued at Strjtant)'-Inn, 


mas 
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1813. 

Palmi-k 

AiuxuN* 


f»frs Duci'/rs ofanollicr ..fUli jiart of llx^ suit] bri^j by fi 
bill of sale of (li -t date, tn considci’alioii of the sum ol 
91c/. paid to them in tbc respective proportions in 
which they were entitled, the receipt of which (hey ac¬ 
knowledged, fully and abselutely granted, l.'argained, 
sold, assigned, and set over to T. ISrnd///ly, T. Steven¬ 
son^ and J. Aaron, their executors, administrators, and 
assigns, three full, equal, and undivided 4th parts or 
shares, (tlic whole into four equal jiarls or sbr.res b:‘ing 
considered as divided) of and in llu' said brig, together 
with thi'cc full, equal, and undivided 4th jiarls ««■ shares 
of and in all and singular the masts, fee. to the sjiid 
brij; belonncintf, which said brig was stated t 'liave 1 aen 
duly registered pursuant to the act of pa: and a 

copy of the certificate of such r> gi-lry v>r.. ' . t forth in 


the bill of sale, in whieh ee rti 


*te J. 'Mu ■ 'y is siiited to 


have sworn that vas the 'ole ow?ter ofih 


have and to hohl the sni 1 tln<’e undivided qlh pails or 


shares of and in due s.'iid bri ’. 


and all oilier the bar¬ 


gained premise , unto the said Aruf/.’i/fn/, Sf'vrnson, 
and Aaroji, to liie uscs followii'g; that is to sa}’, as to 
one undivided 4th }>arl to the Use o\ liradhiiry, his exe¬ 
cutors, administrators., and assignis; as to one other un¬ 
divided 4t.h part, to the use Stevenson, his executors, 
administrators, and assigns; and as to the remaining 
undivided 4tli part, to the use of Aaron, hi'^ executors, 
administrators, and assigns.” The bill of sale was exe¬ 
cuted on the day of its date by and AT. Aloody and 
T. JJnchlcs at or about 5 o’clock in tlic afternoon, and 
at the same time a memorandum of tlio saul transfer by 
all the four was indorsed on tlic certificate of registry, 
and was signed by the three; but neither the bill of sale 
nor the memorandum of transfer was signed or executed 
7 by 
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\>y It. I>ucldts until tlie i rtli Jim.'’ follDwing. The 
hours Ibr transacting business at the custom-house 
in I£uil are from nine in the forenoon until two in the 
afternoon. €>« the i \ th o/’ Juno at a quarter before trjoo 
in the ajicrnoun^ a true cojtij (>f the memwandum so in¬ 
dorsed OH the certificate (>f rcgistri/y and signed by the three 
as aforesaid, xms left iicith the jrroper cfolcvr of the custom¬ 
house in 1 lull to be entered; and on the 15th of June 
another copy of the imunornnduin w’ith the signatures of 
the four M'as also loft witli the proper ofiieer at the said 
custom-house fi>r the same pnr])os<’. Neitlicr the de¬ 
fendant nor hi.s cfTIccr lufido sale of the said 4th part 
seized 1)3’ them under the writ and warrant, nor did 
the}’ retain tlie jiossession, but abandoned it; and aftei- 
warils the defendant returned nulla bona, except as to 
the sum <’f i(d. 2s. arising from the sale of one 64tli 
part of another vessel belonging to J- Moody. 7 'hc 
<]uestion for the opinion of the Court is, whether the 
pb'.intilis are entitled to j ecover: if the Court are of 
opinion that the}' ra-c so entitled, the verdict i.s to statu!: 
otherrvhe a ?:cn' uit to l)e eat jre 1. 


1813. 

Pai.mer. 

against 

Moxon. 


7 ''. Jt(7r:yn?!, fbl’ tho plailltlPiv, St cd tho i 

be wht da-r tl'c t’il: o ' ll c j-lah’tir.s to one 4tli «;i 
the b/vig the property vi' J. ^‘^oody, vliich*. .‘tl-id in then) 
by tlic delivery of tb.c writ of li. fa. io the sherbr 
on the nth of Jine at a quruter p<-st twelve, 
was to be p.rcfe:”’i;t! to tlic title cJ' J'-raJu-oy, titwenson 
and ylfif'cn, derived It) them uiider l.hv- bill ol s;!le oi 
the loth Arai he said that tliut wc-viid dept-ud 


upon another quefti.''v., whether upon tlui trueccvusliuc- 
♦ion of 34 G. 3. c. 08 . s. 15. the bill of sale was void 
and inoperative, us against the plaintiffs, until all tlie 

requisites 



46 CASES IN MICHAELMAS TERM 


1813. 

Pai-mhi 

MoioN. 


requisites of that section fiett compUcd with; or who' 
tlier the property passed immediately by the bill of 
sale defbasible only in the event of not coniplying with 
those requisites within a reasonable time. The section 
enacts “ that upon any alteration of property in any 
ship &c., the indorsement upon the certificate of re¬ 
gistry shall be made in the form tliere expresses!, and 
shall be signed by the persons transferring the property 
by sale, contract, or agreement for sale, or sonic person 
authorized by them, and a copy of such indorsement shall 
be delivered to the person authorized to make registry, 
otherwise such sale, contract, or agreement shall be 
utterly null and void to all intents and purposes vchatso- 
ever I* * These requisites witli tlie exception of the deli¬ 
very of a copy of the indorsement to the proper officer, 
were complied with at the time of sale, and before the 
plaintiff’s title accrued ; so that the question is reduced 
to this, whether by the bill of sale and indorsement any 
title passed to the vendees before the delivery of the 
copy of such indorsement; or at the utmost more than 
an inchoate title, which was defeated by the interven¬ 
tion of the plaintiffs’ title before its perfection. In Moss 
V. Chamock{a), the same question arose on the i6th 
section of this statute, which in certain cases directs a 
copy of the biti of sale to be delivered by the vendee to 
the regiftering officer without limiting any time for such 
delivery ; and it was resolved that the statute w'as to be 
construed as enacting that no bill of sale shall have any 
operation or effect, until the requisites imposed on the 
parties to tlie sale shall have been complied with; and 
therefore in that case, although the sale was perfected 


( 0 ) z£*st,399. 


within 
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within lo days after the shi||’s return, yet the bank¬ 
ruptcy of the vendor having intervened between the 
time of executing the bill of sale and complying with 
those requisites, it was adjudged that the property did 
not pass by the bill of sale, but was in the assignees, and 
tliat no relation should be allowed to hold good, so as 
to make the conveyance effectual from any antecedent 
time. And La'wrence J. added (a), ** that the public 
would be best served by holding that no interest should 
pass until tlic public has that information which is so 
essential to its commercial welfare: and that he was not 
aware of any authority to shew that if a statute direct 
certain things to be done to give effect to an instrument, 
without limiting a time for doing it, such statu^ is to 
be construed as if it had said that it shall be sufficient 
if the thing be done within a reasonable time.” It may 
be said indeed, that the Lord Chancellor has since ex- 
presst'd his doubts in Mestaer v. Gillcspit (6) as to the 
generality of these propositions; but they are not with¬ 
out analogy to support them. Thus by the several 
bankrupt a£ls, ij Eliz. c. 7. i Jac. i. c. 15. and 
21 Jac. I. c. 19. the assignees are required to make sale 
by deed inroUed; which has been construed to mean 
that the property shall not pass by assignment until in- 
rolment made; and in Perry v. Ecmes \c) the Court 
said, it would be very inconvenient to admit of relation, 
because there is not any time prefixed for the enrol¬ 
ment. Again it may be said, that Wood B. did not 
agree to Moss v. Charnock, but held a contrary opinion 
in Hubbard v. Johnstone{d), that the property passed in¬ 
stantly by the bUI of sale, and Uiat the subsequent acts are 

(a) 2 £asr,4JO. (i) H 637. 

(f) I Vent. 360. (<{) 3 ‘X'uMnt. jcS. 

not 


1813. 

Palmek 

against 

MoxoA. 
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I'ai.mek 

r ".-.fi.ft 
J*>!l>Xl)N. 


not ossciilial <0 ih"' ir.i.f tl;’(>r iliv ’’.' v; but it in 
obscvvnbU; tlinl as v.i'!l i>s iii.' r^ovt,; C iiaiu'oll.)/ i]i th(^ 
fonucrpaso, '•l ouiiils his oj'iiiioii oa U;is, liiat ifil wove 
othorwisr; ihoiv could he no (raiii-lt r of the p-ojicrly 
when a ship is ;.t soa : wh.icli s-’Cins lo ho an orronooiis 
deduction from AIo};< v. ('haniocl-; (i;r tT»o rtdo ihoro 
cf-tahliihod ajijdijs esdy to acts l(>r the poriovinantv tif 
which no tinio is limited llaragh tlioy are lo ho per- 
fonuod in rcgnlar si.iccc:;.;kin; but \. ijer;' u time is 
limited, tl:-- ;aibsc(|uent acts if done within that time 
shall have relat i Oil to the original aci. And that is the 
rule which will he ioiinil to govern the transfer of pro¬ 
perty in ships at sea. I’o complete sueii a iransfer 11 
cojy <i!' the bill of sale must certainly he delivered in- 
slanter boeaiise no time is limifed for doing it, but the 
statute allows 10 days after the return of the ship i'or 
the performance of the subsequent acts, anil ileereforc 
the transfer of a ship at sea may be mad'.! 'viiluvit dr.nger 
of any interveniiig title provWed llie .'nb. eqii. i i acts be 
done within 10 days of her retm And g vai i.icon- 
vcnience might citsiie from 1 .elding tlnit in all cases a 
coniplianre v. ith the act wif]-,];' a reasonable time will 
he safiicieiil: b-.. an.-e m.,', iit le.al (<_> a iaglig’!!- ob- 
sei'vance ca toe aci, o.inl tti-n t^i i.ie 'i 01 uu'siii* 

purebasorr, v,iio ],..ve r^ade r.o dv'-’.u.ll in cor.ipletirg 
their tralisi'cr-.: and ti.c j.obey t f the.H' act.;, hich I.-, 
to prevent fm s from being in any wise ]e-vq-iiieto;®; 

kA P.r'A:ill ships, wui be bi..st c.n; ■.uite 1 l .y making a 
piomp’; con.'-.Iiancc these ieqc-i-silions esjcnlial. 


Litilcdalcy contra, insisted llre-t the transfer was com¬ 
plete by the execution of tl'.e bill of sale, and that the 
other j'cqui^ilea ci the statute were onlv' in the nature of 

conditions 



49 


IN THE Fifty-fourth Year of GEORGE III. 

conditions subsequent, not essential to tlie vesting of tlic 
title though they might defeat it, if not complied with 
within a reasonable time. He urged that by 7 & 8 W. 3. 

r. 22. a registry was all that was necessary upon the 
transfer of property in a ship, and until the 26 G. 3. 
c. 60. s. j 7. which required the recital of the certificate 
in the bill of sale, the transfer might have been by ptwol; 
and even after that statute it was doubted whether every 
transfer of property in a ship was required to be made 
by an instrument in writing; but the 34 G. 3. <-.68. 

s. 14. removed those doubts by avoiding all traiisfers 
not made by bill of sale or instrument in wi’iting con¬ 
taining siicli recital as is prescribed by the 26 G. 3. 
'I’his shews that it was to tlie bill of sale that the Jefris- 
lature looketl as to the efficient iiistruinent of passing 
the property, and not to the other matters required to 
be doiK' by y. 15. which arc collateral to it. The very 
form of indorsement which that section prescribes, 

Be it remembered that 1 have this day so/i/ and irons- 
ferred" assumes that a transfer has ali-eady taken place 
by the bill of sale; and in the ssune sense it goes on to 
enact “ that a copy of the indorsement shall bo deli¬ 
vered &c. otherwise such sale shall be void.” It there-- 
lore falls precisely within tlie meaning of a condition 
subse<|uent, which is tlefined to be such*as defeats an 
estate by some subsequent act (o); as if a fine be to the 
use of another or a feoffirient &c. upon condition that if 
such an act be afterwards performed, the estate shall be 
void. So here is a sale of the ship, and if an indorse¬ 
ment be not made, and a copy delivered, the sale shall 
be void; therefore the vendee shall have the propeity 

(ii) Com, l)i^. C;i,i'.'.-.’oK. C. ' iVo. Ah< C'i:r! '•/ 

V0L.II. E 


1,813. 

Palmek. 

against 

h'iox.011. 


until 
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0g-itisl 

Moxon. 


untU the condition be brok^*n. As to the hardship, it ne¬ 
ver could be intended that these vendees who it appears 
have paid the money, for tlie bill of sale acquits them of 
the payment, should not take any thing under it until 
the subsequent acts were complied with; and besides^ 
the subsequent acts cannot be done iiistanter, for they 
are in their nature consecutive acts; a reasonable 
time therefore must bo allowed for doing them. 


LoihI ELi-EN'Bonoi'on C, .T. 1 tlujik the case of 

Moss V. C’Jir/n:oc/r was rightly decided, though perhaps 
there may be some expressions found in it, as has 
been observed by the Lord Chancellor, which go far¬ 
ther than the case rc'quiix'd or the law warranted. I 
confess that 1 have always thought the things retjuired 
to be done Iv/ the act were in their nature conditions 
subsequent. W'liat is required to be done within ten 
tiavs must undoubtctlly be done within ten days; but 
where no time is limited the act luust be done within a 
reasonable time; Lord CWre says, where n<> time is 
limited, the law apjminls the time, and he notes the 
diversities wlierc a parly has during his whole life, or 
has only a convenient time, according to the subjc'ct- 
Tnattcr(c). And certum cst quod certiim reddi potest; 
a reasonable time is as cajmlile of being ascertained by 
evidence, and what asccrtainetl is as fixed and certain, 
as if fixed by the act of parliainoHt. In this case all 
that was required to be done by the parties to the trans¬ 
fer was done by three of them, one of the three being 
the person whose share is now in question ; and what, 
was done by tlicm was done as near as may boinstanter, 
fjr the copy of the indorsement was left with the 


(0) c». zn. 20?. k. 


officer 
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officer the next day after executing the bill of sale and 
signing the indorsement; but it appears that one of the 
partico did not execute until afterwards; but still when 
he executed, he did it within a reasonable time; and 
all was perfofted before the return of the writ. 
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Ee Blanc J, In two cases since Moss v. Chaniock 
viz. in Mestaer v. Gillespie & Hubbard v. Johnstone, the 
same point has again come under consideration; and 
the opinion of the learned persons who had occasion to 
advert to it in those csiscs was, (liat some expressions 
were to be found in Moss v. Chaniock which gave a 
greater generality to the propositions tijei*(; laid down, 
than they could accede to; yet the decision itself has not 
been over-ruled, but stands as an authority. The argu¬ 
ment to-day is Ibunded on particular expressions used 
in the judgment of that case. I concuri’cd in its deci¬ 
sion ; but think that the observations of the Lord 
Chancellor in Mestacr v. Gillespie, as w'cll as what fell 
from the Court in Hubbard v. Johnstone have put a limit 
to some of the terms in Avhich the judgment was con¬ 
ceived in that case. I think therefore there was in this 
case a valid transfer by the bill of sale, the subsequent 
acts having been done within a reasonable time. 


Bayley J. The case of Moss v. Charnoek was 1 
think rightly decided under the circumstances; for there 
the bill of sale was executed on the 23d of August, 
and the lequisitcs of tlie statute w'ere not complied with 
until the 5 th of December, so that there was gross delay. 
Expressions used in that case have been pressed upon 
us, which would certainly militate against the present 

E 2 decision; 



CASES IK MICHAI'.LMAS TKUM 

decision; but those cx|tressions appear upon ronsidera' 
tion to have geme farther than what was mecssnry or 
the law warrants. 'I'lie tnu? a>n>truction mf ilu sc :k<> 
seems to bc' this, that the bill of sale shall he Iioldeti to 
transfer the property from the time f»l its execution, hut 
>liHn be Ji.-tble to Ikc-ohic void exjJosf taelo, tiint is. il 
tiic party does not comply with the rwpii.-ilions o<‘ the 
statute within a reasonable time, upon the failure of 
which the statute makes the sale null and void. 

Dampieb .T. I am of the same opinion. The argu¬ 
ment has been properly }mjI on the general cxjnvssions 
used by Latcrnicr . 1 . in il/oxc v. CLurnocl-; and if tlicy 
arc to be taken to the letter, tliey certainly would u})- 
hold the argument; hut they have '^ince ht'cn com¬ 
mented on and rt strained in their generality, and wore 
not necessary to be earrieil to the full extent lor the 
decision of that ease. The ea&c itself was properly 
decided; because the requisites of the statute, consider¬ 
ing them as conditions subsequent, w(?rc not coiiiplicd 
with within a reasonable time, ^^’hen therefore those 
expressions again fell under the consideration of the 
Court, the Judges tliought that iht'v ought to be re¬ 
stricted. It*scems to me that these are conditions sulv 
sequent: there arc no words in the act to shew that 
they ought to be taken as euiuiitions precedent. The 
efficient act is the bill of sale whicli is to be void if the 
requisites of the statute are not complied with after¬ 
wards. That falls precisely w ithin the definition of a 
condition subsequent. It must be left to the Court and 
jury to say whether there has been a compliance within 
a reasonable time, and in what manner the condition 

has 
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lias been 'jierforniecl. Ilere^ the requisites have been 
complied with within a reasonable time, and therefore 
it seems to ijic that the bill of side is valid. 

Judgment of nonsuit. 


1813. 


Palmer 

ogMnst 

AfoxoM. 


Adley against Reeves 


Satut:!ny, 
Nov- 6:1). 


A SSUMPSIT against the defendant as treasurer of A bye-law 
the Company t)f Free Fisher« and Dredgers of ™c*me'r5^of'a 
WhitstablCi for money had and rect ivcd by him to the 
use of the plaintilf. Plea, i;encral issue. At the trial 

* ° Jnj; any lice- 

before Lord Mlh nhormigh C. . 1 . a verdict was found lor ooni briiijr 

J in I (ic 

the plaiiitiflj damages 5/., and costs .}0‘„ subject to the nadcoi r.r.a- 

0})inion of the Court upon the following case: i,. .,ktt hom* 

There has been time out of mind an oyster fishery ^rL:n^^un ii,.. 

within the limits of tlie mmior and royalty of Wkitstable 

•' tiiari rhc r- 

in Kent, extending a considerable distance, which of the 

” . c .Ill; uiiy, inul', r 

has been managed and carrict! on L>y Company of a ( ciuilry of 

Free Dredgers, called the }lliil.siahle Company of ohe.uLl'tn'ifav 

Dredgers, who have held the same from time out of luch' 

mind as tenants under the lord of the manor and roy- ‘ thci.ee- 

^ r.Tih and until 

alty, on payment of a certain animal rent; and the lord ^iic fine be paid 
has also held a court, commonly called a Court of all tharJonlT' 
Dredging, tor the ortlcring and regulating of the said 
oyster fishery, besides the court leet and court baron of 
the manor: at which Court of Dredifing the fishermen byc-tuv. 

o uieic. bciiij!; no 

and dredeermen have constantly attended pursuant to to 

• 1111 /• . . tlial extent, hot 

a notice given by the lord or ins steward 01 the said only an 

lor the frcciocrt 

to make orders lor 11 giil.itiiig the coiiip 'iiy and fishery, tukh fi;;cs ar.:! pcnsltUs f:‘r the 
breath of suth ciders, ..i>d I’lr prohil itii';> the freemen from being enjriged in otiitr oyster- 
grouiid.s under penalties lo be sloffe.! Ml 'f the nioucy arising by the fUie e! the stir.tof oysters 
of siii h freemen. « 


(rt) Tliis case wasarpned at Serjeants'-hm. 

E 3 


Court 
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Court of Dredging, aud.xit of the freemen of the said 
company 12 of the most sufficient men amongst ihri 
said Dredgers have used to be sworn to be of the jury 
of the said court, and the foreman, jury, alld major part 
of the freemen o*‘ liie company present at the court, 
with the consent of the lord or his steward, have 7 iscd io 
Ttakc orders Jo?' fkc compmi^, and oysterjislirrij, 

Hpiih Jines andpcnaltiesfur the breach such oi'dirs, such 
fines and penalties being in some instances made pay¬ 
able to the lord of the manor and royaltj' for the time 
being, in other instances to the lord and the tenants of 
the fishery jointly, and in other instances to the tenants 
or company alone; which lines and penalties have been 
accustomed to be collected and levied in the manner 
directed by the orders. Orders or bt-c-laws have from 
time to time been made in the manner before men¬ 
tioned, for prohibiting under certain penalties the free¬ 
men from holding or using any other grounds for the 
catching of o^'sters, or from being in partnership with 
any other tenant or tenants, occupier or occupiers of 
any other 03'ster-grounds than the ot'ster-grounds be¬ 
longing to the manor and royalt}', and also directing 
such fines and penalties io be stopped and detained cut 
of the money arising by the sale of the stint of' oysters of 
such freemen offending. At a Court of Dredging duly 
held for ♦he ordering and regulating the said company 
and oyster fishery on the 22d o\'July 1805, pursuant to 
notice, an onler or bye-law was made by the foreman, 
jury, and major part of the freemen of the company 
present at that court, with the consent ol‘ the slewaiil 
of the court, as follows: “ It is oixlercd, that if any 
freeman or free-widow of this manor, royalu*, com¬ 
pany, or fishery of Whifsiable, shall at any time or times 

I hcrealu r. 
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hereafter, either by himseiror herself, or jointly with 1813. 
any other person or persons, directly or indirectly be —’ 

Adleit 

■engaged ormconcerned tn the trade or business of sending epiimt 

oysters to the market of Billingsgate, or to any other 
market or markets, place or places for sale, from any 
oyster-ground or oyster-grounds upon the Kentish sho 7 Cf 
or any part thereof other than the oyster-grotinds of the 
said manoff royalty^ and fshery of Whitstable, such 
freeman or frec-widow so offending shall forfeit and 
pay as a fine for every such offence the sum of tc7i 
pounds, to be applied to the use of this company; and in 
case such freeman or free-yidow shall refuse or ncfflect 
to pay the said fine or sum of ten pounds to the water- 
bailiff of the said manor and royalty within the space of 
24 hours next after the same shall have been duly de¬ 
manded of such freeman or free-widow by such watcr- 
bailifli such freeman or free-widow so neglecting or 
refusing shall from thenceforth and until S2ich Jive he 
paid, he ipholly excludedfrom all share of the profits to he 
made thereafter by or from the joint trade in oysters of 
the freemen of this manor, royalty, or fishery; and such 
profits shall iu the mean time be divided as if such frec- 
mau or free-widow so neglecting or refusing liad wholly 
ceased to be a freeman or free-widow .of this manor, 
company, and fishery.” The bye-law contained farther 
prohibitions against any freeman or free-widow permit¬ 
ting any apprentice to be employed in assisting to get 
nny i)ysters from any other oyster-ground on the Kentish 
shore, and generally against their trading in oysters 
from any other oyster-ground on the Kentish shore; 
and also against their laying any oysters, or in any other 
xranner supporting any other oyster-ground upon tlu* 

Kentish shore, under the like penalty and subject to the 

E 4 Kuno 
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same exclusion in case of 'neglect or rctusal to pav sh 
bt'lbre moniioneil. 

By the 33 G. 3. r. 42. the several persons thencoin- 
priiMiig the IVhUfiahlf C’oinpany ofDmlgers, uml their 
successors, were lieclared a body corporate, ami all 
powers then belongiiig to and useil by the said company 
for tlie regulation of llie lisliery were iherebv vested in 
the said corporation and tlieir successors, \vlu>w<'re em¬ 
powered to exercise the same in tie* same manner as 
they were then exercised by the said com}iany, and the 
.same nout r and authority was thereby oiv* ii to tiie said 

» • ^ CT' 

<-or])oration and their successors of makijig ruic-s unh i s, 
and bve-laws at tlie Court of Dredging of the said 
tnanor ami royalty of IViiitslahh- i’or cai ryinir on, re- 
guiating. and managing the said tisliery as were tlien 
vested in the said company. 

The widows of frecinen ol’ tlie company, and the 
eldest sons of hecmeii on their attaining tlie age of 16, 
are entitled to their freedom ; and the defendant is 
the treasurer of the company, ami withliolds the sum ol‘ 

5A in his hands which the jilaintid'is entith-d to recover 
in tins action, as his share of the stint t.r profits made 
the joint trade in oysters of the IVet^meii t>f the said 
manor, royalty, and fishciy, in ease the order or bye¬ 
law above set finth be not valid. J*rior to and at the 
1 

time of making the order or hyc-law, and beliire tlie 
passing of the act of parliament, the plainti/f was and 
still is a frcem.an of the company, but belln e lie became 
such was and still is a member of an ancient company 
calk'd the Scasalter Conipsmy, whicli during all that 
time has held an oyster-grouml on the Kentish shore, 
called the Pollard, under lea.se fi'om the Dean and 
Chapter of Cantcrlmy, and has been concerned in the 

trade 
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trade or business ol’ sending o;fsters to the market of Bil¬ 
lingsgate for sale from such oyster-ground; all which 
premises %ver4f known to the freemen of the IVhitsiablc 
Company at the time the plaintiff became a freeman 
thereolj and at the time of making the order or bye-law. 
The case then stated that the fine was duly demanded 
of the plaintiff', that he refused to pay the same, au«.l that 
he is liable to pay the same, and lias incurred the pe¬ 
nalty of such refusal in case the order or bye-law is 
vahil in point of law; which is the question for the opi¬ 
nion of the Court: if it is not, the verdict is to stand : 
if it is, a nonsuit is to be entered. 

Holrotfd for the plaintiff^ argued against the validity 
of the bye-law on several grounds; and first he objefled 
that it was not warranted by the usage stated in the 
case, which was simply an usage to make orders for re¬ 
gulating t he c'omjiany and fishery, with fines and penal- 
fies for the brcaeli of such orders, to be levied out of the 
share of tlie jirofits accruing to the individual freeman; 
whereas this bye-law did not merely regulate the com- 
})any by imposing penalties to be deducted out of the 
profits, but deprived the freeman of his entire share of 
the profits until the penalty was paidand supposing 
his share of the profits in the interval to amount to 
i oot., still he must pay the penalty. In the case of The 
(iunma/iers CompaJiij v. Fell (a), a similar objection to 
the bye-law, viz. that a stop was to be made of the 
members’ proof until conformity or payment of the pe¬ 
nalty, was pronounced by fVi/les C. J. to be a good ob¬ 
jection ; but the action there not being founded on that 
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part of the bye-law', it alTordcd no ar^nient; but here 
the action is expresslj' founded on that part of I he bye- 
law, which it was not in that case; and akhough a bj-e- 
law may be good in part and bad in jiart, that is only 
where the two parts are distinct; but here the parts by 
which the penalty is imposed, and the pa^'ment inforced 
form one entire thing. Secondly, the case states, that 
the widows of freemen and the eldest sons of freemen, 
without any restriction, at a certain age are entitled to 
their freedom; and that this bye-law excludes all such 
as shall be concerned in any other fisherj' on the Kmihh 
coast; but a bye-law which narrows the number of the 
eligible is void («): and this goes farther, for it excludes 
those who were not only eligible, but had an inchoate 
right to be elected. Thirdlj’, it is void, as being in re¬ 
straint of trade, imposing a limitation on persons before 
entitled to be admitted, not agreeable to the original 
constitution of the company; for which reason in Ilc» 
V. Coopers' Compavy {b), and Rex v. Tappenden (c), it 
w'as resolved that the byc-Iaws could not bo siipportetl. 
It is true that in Hex y. Faversham [d) Lord Kenyon 
said, that there was nothing illegal in partners agree¬ 
ing to prevent any one partner carrying on a separate 
trade elsewhere, and that the same thing might be 
done by a bye-law; but that question was not defer- 
n’.ined; and it may be observed upon it, that what ma}' 
well be made the subject of contract between tlic dif¬ 
ferent interests in a partnership would nol be good as a 
bye-law (c); for in the case of a corporate body, which 
acts by a majority, the Court will take care that it acts 


(a) Xrx V. rhiHips, HttH. K. P. 2»t. S. C. ci:rn n JJyy. 1S'A 1 g:?; y. 
fh) 7 ‘P.Ji.sA3- (f) 3 £•■■!/, {‘'j >’• 7' P 
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for the good of the body, aijb according to the usage 
and custom. It may be urged farther, that the plain¬ 
tiff at die time of his admission was known to belong to 
another company, and diat he was admitted a freeman 
before the making of the bye-Jaw, and bejfore the com¬ 
pany M as incorporated. 

Abbott, contiVi, urged that the bye-law, which was for 
the purpose of securing to the company the undivided 
personal exertions of each member, was reasonable in 
its object, and conformable to the constitution of the 
company, which was, that each member should contri¬ 
bute his labor toM’ards its sitpport. As to the objection 
that the bye-law M'as not warranted bj' the usage, he 
ansM'erecl, that it M’as an ordet for regulating the company 
and fshay xcith a fne for the breach of it, and was 
within the instance expressly stated of an order pro¬ 
hibiting the freejnen from usvig any othei- oyster grounds 
or beini.^ in partnership u:ith any other. It does not in¬ 
termeddle with the rights of persons mIio are not mem¬ 
bers, nor prohibit those who arc members from conti¬ 
nuing such, so long as they choose to continue so 
exclusively j and is it not a reasonable inode of i-ogu- 
lating the company and fishery to provide that so long 
as any member shall choose to ajiply the benefit of liis 
labor not for the company but to its jirejudict*, so long 
he shall not bo iiidticd to a share of the profits, but that 
those profits shall be shared among those m Iio labor fur 
the company ? And as to the mode of enforcing the 
paj'incnt of this penalty, if the law gives a power to 
impose a penalty it gives also the means of enforcing 
the payment, Mhich may be cither action, or by de¬ 
duction out of the member’s share of the jirofits, or by 

that 
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1813. that which is similar, though it goes perhaps somewhat 
^ ‘ " farther, withholding his share till the penalty is paid. 

a^itkst Still the question is, whether this is no^^ a reasonable 

Kr.nvES. .. 1 

mode of cntorcing it. It is submitted that it is; that 
as it operates only on the party^s share of the joint 
profits, it is not like a distress, because that subjects 
the goods of the part}' and even his house to ilisturbancc. 
To another objection, that the bye-law affects the rights 
of persons who had an inchoate riglit to become mem- 
liers, it may be answered, that the inchoate right is sub¬ 
ject to the usage and must be governed by it; and as to 
this being an expost facto law, after the plaintiff had 
become a freeman, he cannot complain of a law to the 
observance of w'hich he has bound himself, if it bo for 
the regulation of the company. 

Lord ELLFA'iiOROUGii C. J. A bye-law giving a 
remedy by distress for the recovery of the penalty would 
be bad. And is not this worse? I'ln' company are 
not content with levying the fine, but they withhold all 
share of the profits till the fine is paitl. Js not that 
going vastly beyond the power of mmely imposing a 
penalty for contumacy with a direction to stop it out of 
the profits? And there is not any instance stated which 
goes beyond that extent. Assuming therefore this 
byc-Jaw in other jiarts of it to be gootl on general prin¬ 
ciples, and in conformity with the policy of the original 
constitution of the company, and I believe it is not an 
unfrcquciit hyc-law that members of one company shall 
not be members of different companies, is not this a 
penalty upon a penalty ? I think there is a gn at deal 
in the argument, that the inchoate rights ol” j^ersons 
acceding to the body are to be taken as subject to the 
10 hiws 
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Jaws to be made for tlie regulajSon of the body ; but if 
tJjei'c be not any usage to authorize the exclusion of the 
freemen from all share of the profits until the penalties be 
paid, it seems to me that this bye-law goes too far in that 
part of it; it is exercising a power beyond that given 
by law. It is true, undoubtedly, that if the law give a 
power of inflicting a penalty, where it gives the end, it 
also gives the common means of attaining it by action, 
but it does not give any extraordinary means. On this 
ground alone the case may be decided; and it becomes 
unnecessary to determine how far, if the bye-law had 
not contained these extraordinary means of conipelliug 
payment of the penalty, it might in other respects have 
been good. It certainly is a bye-law not authorized by 
anv usage stated in the case. 

Le Blanc J, If the usage only authorizes the in¬ 
fliction of a penalty and stops there, I am not aware of 
any case which shews that a bye-law' may go far¬ 
ther than the common-law mode of recovering it by 
action. 

Bayi.ey J. The effect of this bye-law would be to 
mulct the party to the whole extent of his profits, how¬ 
ever great they might be, supposing lie had not the 
means of paying i o/. 

I*er Curiam^ 


1813. 

AniKr 

ngaiuit 

RKSvea. 


Judgment for the plaintiffi 
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A no;'re to quit 
in v' lliiii';. 
^ignctl b» I'lt 
par’y pivii-g it, 
miJ attested oy 
B w '.ints', I’. ujt 
he i Sv'vcl liy 
c’.l iiij; that 
’wiliios, or h's 
abseil,c n.iist 
he arrcnnttd 
tor; proof that 
it \v.Ts sereid on 
the tenant, 
that he lead it, 
and did not ob¬ 
ject to it, U not 
autiicient. 




Doe, on the several Demises of Sir F. SiKLs 
and li. Lknyon, again.'it DuRNi oiro (a'). 

J^JECTMENT to recover a tnes.«uagc and pri iiu'scs 
in the ptirish of Motcomhe in the county of Dorset, 
tried before Chamhre J. at tlie summer assizer, for that 
county 1812, when a widict was found for the plaintiff 
upon the demise of i?. Benson subject to the opinion 
of the Court on the following case : 

By an ttrdcr of the court of chancery on the 25th 
of Matj 1805, purporting to be made in a cause 
there depemling in which Sir F. Sykes an infant, 
&c. was plaintiff, and TJanru Hastings, Edward Sykes 
and others defendants;, praying on behalf of the said 
Sir F. Sykes as tenant in tail in possession of cer¬ 
tain estates of which the premises in question are 
parcel, for an account of the rents and profits which 
had been received bv the said defendants, and that 
a receiver might be appointed during the plaintiff’s 
minority, it was referred to the Master to appoint a re¬ 
ceiver, and It. Benyon (the lessor of the ]»laiiitiff) wa.s 
thereupon appointed such receiver on the i st of Fchru- 
cry 1806, and has continued so ever since. The 
defendant was in possession of the premises as tenant 
fr<»m year to year before Michaelmas i8od, but how 
long before did not appear, and is still in possession; 
and held them under a yearly rent wdiieh he paid up to 
1811, once to Benyon himself but at other times to his 
ngci',1; wiio ga\e receipts .signed by him in his own 
iiiUiie geiiCiT.IJy, afid not as agent. Tlie agent never 


Til’s cas; '.lus at Jim. 


shewed 
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shewed the order to the defen^nt, but frequently told 
him that Benyon was appoint receiver; and it ap¬ 
peared by conversations between the agent and the 
defendant, that the defendant was w'ell aware of that 
circumstance when he paid the agent the rent. On the 
25th of September 1811, a notice in writing dated the 
20th of September to quit the premises at Lady-day 
next was served on the defendant, which the defendant 
read and made no objection to it. 'lliis notice was 
produced at the trial, and appeared to be signed by 
B. Benyon-i and also to be attested by a subscribing 
witness in these words, witness to the signature of 
the said B,. Benyon —■ John Price.’' The signature of 
Benyon to the notice was not proved by the said 
J. Price the subscribing witness, nor was his absence 
accountetl for; but it was proved by a witness that the 
land-steward of Benyon brought to him two notices, of 
wlilch the above notice wns one, inclosed in a letter 
franketl by Benyon^ which tlie steward told him he had 
received from Benyon^ and desiicd him to get served 
upoj» the defendant, which he accordingly did. Ob¬ 
jection was taken tliat the notice to quit was not suffi¬ 
ciently proved, the K;d:.'cribing witness to it not being 
called, and there net beiiig sufficient evidence to prove 
tiiat it came from Benyon. 

The question for the opinion of the Court is, whether 
the plaintiff is intitfed to recover: if the ojtinion of the 
Court should be in the affinnativc, the verdict is to stand; 
otherwise a nonsuit is to be entered. 

Bayly, for the plaintiff, contev)ded that the giving a 
notice like the payment of money was proved by the 
fdCt; and therefore it need not be in writing, but a 


H 
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j)an)l notice was good; lind that the notice in (jiiestion 
was not produced for the purpose of shewing that if was 
signeil by Bcm/oHy but only that it was sorvcti; and lic’c 
it was proved that it was sen'cvl, and ihnt'ihe df-fendant 
did not object to it, which was sufTicient, Dor 
i'br.v/er (i;). And ho cited Ifor v. Prrrce(h\ where it was 
held that a }»arol inrticc to quit given by the steward 
of a corporate body was sufiicient without shewing an 
authority under seal from the corporate body ; jt>r it 
was saiti that by bringing the ejectnient they autlio- 
rized and adopted Ins act. And tlie same inieriiicc 
mav be made in this case. 

Lord EnnK-NBORoroH C. J. The objet lion to it as a 
jmrol notice i», that it appears to be a written oao. and 
as a written one that the liaiid-writing oi the party v.as 
not proved by calling the attesting witness. It is 
among first principles, that il’thc hand-writing must lx* 
proved and there be an attesting witness to it, that wit¬ 
ness must be caJlwl or his absence accounted for. 

Dampiek j. The execution of a bond is a fact, but 
the obligor’s subscription must be proved by the attest¬ 
ing witness if there be one. This might be a notice 
Ironi aJiy sti'angcr. 

Pei- Cwrimn, .hulgincnt of nonsuit. 


(.;) 13 Enii, .( 05 . 


• X Cnmf, i’.,'.'. (jC. 
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H. Platt a«d Mary his Wife agamstFovfL,^s (a). 


Salurimt 
Nov. 6th. 


^ASE by plaintiff and wife in right of the wife as re¬ 
versioner in fee of a messuage and lands in the 
parish of Bridslaw in the county of Hereford^ against 
the defendant as husband of Elizahethy tenant for life of 
the said premises, for cutting down timber trees. Pica, 
not guilty. 

At the trial before Grafunn B. at the last Lent assizes 
for Hcrcford&hirf^ a verdict was found for the plaintixis 
damages 132/. i8.?. 3^/. sulyect to the o})inion of the 
Court on the i'ollowiiiir case: 

'Thrmias fiviith being seised in f‘.?e of the reversion of 
the premises mentiont'd in the declai'alion expectant on 
the decease of SaraJi Smith his mother, wlio was entitled 
thereto for her life, on the Novcuibcr 1783 by his 

will devised to his wile Elizahclh the said reversion 
to hold to his wife Jbr and during the term her 
natural life^ and from and. after her decease to the heirs cf 
her body by him (the testator) laxtfully begotten or to be 
hcgotte 7 i, U 7 id. fur >imnt of' such issue to his brother-in-law 
James Budge and the lieirs of his body lawfully to be 
begotten, subject nevertheless to the payment of 200/. 
to Ma)y the daughter of his sister Elizabeth fViltshb'e 
within 12 months after the decease of his wife, but in 
case there should be no issue of the body oft/'. Budge dien 
he devised the same unto the said Mary her heirs and 
assigns tor ever. On the 6th of Oclobc?' 1784 the tes- 


Devise of a r»> 
versionary 
estate in a mes¬ 
suage, &c. to 
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(a) This case was argued at Serjegntf'-Iam 
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tator died leaving his wiyfe Elizabeth him surviving, 
who ofteiw'ards intermarried with the defendant and is 
now living. There tiever voas any issue qf the marriage 
of the testator -jaith Elizabeth his reije. S. Smith the 
mother of the testator died about the T3th of October 
I78(J, and thereupon the defendant in right of his wife 
took possession of the estate. J. Eudge one of the 
devisees died a bachelor in 1808; and Af. Wiltshire 
the other devisee married H. Platt^ and she and her 
husband are the plaintiffs. The defendant after his 
intermarriage with the w'idow, and after the death of 
S. Smith die testator’s mother, and also of J. Rudge^ and 
after tl»e intermarriage of tlie plaintiffs, cut down the 
timber trees mentioned in the dcolaration, and sold 
them for the sum for which the verdict was ffiven. 

The question for the opinion of tlie Court is whether 
the plaintiffs are entitled to recover: if the Court shall 
be of opinion that they are entitled, the verdict is to 
stand; if not, a nonsuit is to be entered. 

Abbott, for the plaintiff after premising that their 
right to recover vrould depend on the question whether 
the defendant and his wife in right of liis wife were more 
than bare tenants for life under the will, contended that 
they were not. He said it was to be argued on the 
other side that the wife was tenant in tail after possi* 
bility; and he admitted that a person might be tenant 
in tail after possibility as well of a remainder as of a 
present estate [a ); but he denied that any one could be 
seised of such an estate witliout having been at some 
antocedent period tenant in special toil. In Co. 


(«) ti Sep. 81. 


Ut. 
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JjiL. 28. (U it is iaid down^that as an estate tail was 
originally carved out of a fee simple, so is the estate of 
tenant after possibility out of an estate in especial tail. 
Now the wife never was tenant in special tail; for 
though if there had been issue the law would have givea 
her a remainder in tail, notwitlistanding the testator in¬ 
tended to give it her only for life, yet as the possibility 
of her having issue that might inherit was at an end at 
the instant when the remainder first vested in her, she 
only took an estate for life. The will only speaks so as 
to vest the estate, at tlic death of the testator; and with 
his death, there never having been any issue of the 
marriage, the limitation to the heirs of her body by the 
testator begotten became an impossible limitation; and 
therefore never took cfiect. It is true tliat one state of 
facts might be imagined, which would have given the 
wife an estate tail; namely, if the testator had died 
leaving her enceinte, and a child had been afterwards 
born; but if that had been the case it should have been 
sliewn ; for although during the lives of husband and 
wife, be they never so old, the law w'ill presume the 
possibility of issue; yet, after the death of either of them 
no such presumption can be made. 




Platt 

against 

PUWLES 


Lord Eli.enbouougii C. J. There Is not any case 
I believe which has decided, that it is to depend on the 
event of issue being born whether the party shall take 
an estate tail. If the words of the will be sufficient to 
constitute the party tenant in tail, and she might by 
possibility be such, they are not to be disappointed in 
their operation by the fact; if the party might by pos¬ 
sibility have had issue that would inherit, that will be 
sufficient. 

F 2 Le 
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1813. Le Blanc J. A posthumous child would have taken 

" ' " by descent. 

Platt 

OWLS*. Bayley J. There might have been issue cii ventre 

ca mere at tlie time of tlie tcst:>tor’s deatii; and until 
that was ascertained how could it be pronounced that 
she was not tenant in tali. A possibility therefore 
existed for a time, and that is-lhe tlnng to look to and 
not to the event. 


Dampieh j. For nine months after the testator’* 
death there was a jiCM.-dhility of her having issue of the 
body of her husband. At the time of his death she 
might not have ascertained the fact, she might not have 
been one month gone : lliere was a })ossibi!ily therefore 
during the whole period of gestation that .she might 
luive issue : ar.d the event cannot vary It. It is the 
possibility and in>t the j'.roliaUilily to wljich the law 
looks; and here liie }K>-ibi1ity 'vr.s not at all more re¬ 
mote than il'.ut wl.iilj exists belwe-, n jiartics of an age 
}ias.ecd child bearing. 

.Tudament of uon iiiil. 


Doe, llie severn.l Deir.i.vc.s of Sir >.1. B. 
A'... till. Folkk.s and tin: J and Chapter of Exe- 

TEii, against Ci.iv'iKN i'.s. 
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copyhold premises within tliat manor, on the ground of 
a forfeiture. • At the trial before Graham B. at the last 
assizes for, the county of Bevon, it appeared that the 
defendant held these premises as tenant for life under a 
copy of court-roll of the said manor, within which ma¬ 
nor there was a custom for widows to have the estate 
during their widowhootl. The defendant’s daughter 
was also entitled under another copy of court-roll to an 
estate in remainder expectant upon the death or for¬ 
feiture of her father’s estate, and had been admitted in 
reversion. There was no doubt upon the evidence 
that the defendant had committed waste by cutting 
trees; but it was objected, that as the daughter was iiv 
titled upon the death or forfeiture of the father, the 
lord had no title to enter and could not maintain this 
ejectment. Tlie learned Judge, however, directed the 
jury to find for the plaindfi^ giving leave to tlic defend¬ 
ant to move. 

Jckyll now moved accordingly for leave to enter a 
nonsuit upon the point reserved; but the Court con¬ 
firmed the direction of the learned Judge, saying, tliat 
waste was an injury to the lonl, for which this j-cmedy 
would lie at his suit; lor if it w’cre otherwise the tenant 
for life and reversioner by combining together might 
strip the inheritance of all the timber. 


Rule refused. 
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Buss against Gilbeut. 


A (’lie on 

a luil^inmt 
in an 

action lor J.s- 
m .t-cs .lUtr an 
act oi li ink- 
rui'lc) conimit- 
lc<) l>y rlclciiil- 
ant, and a coiii- 

i^illcll 

tiu ■ I on, i' not 
<’iM :iai crd I'j* 
t'l- r< ! 
t; . ' l.c 
• ; • « . - .•[)- 
t..;i t-.. ., • -i- tiic 


JX this nction, wliich was tin actinn for sciluciti" thf 
plaintiirs ilaughti'r, the plaiiitin' oblaiiieil a vertliet 
for 150/. ill August 1S12. On the id of Xtn'cmhn- a 
coniiiiissiun issued against the defendant upon an act of 
bankruptcy coniinitted on the 1 ith of Oc/oAer precethng, 
and the defendant was duly declared a bankrupt, tunl 
obtained his certificate on the loth of April 1813. On 
the 30th of Juiu: following the plaintilf signed final 
judgment and in Srptr/uln'r took the defendant in excx'u- 
tion upon a ca. sa. issued on the said judgment. 


Crmij/n moved under these circumstances for a rule 
nisi for discharjiin'j the delendant out of custotlv; and 
jnentioned the Cii»o Ji.r var/c C/ia>ics[a), where it was 
ruled that a verdict in an action for damages was not a 
pood debt to support a commission of bankruptcy 
founded on an act of bankruptcy between verdict and 
judgment; which case lie admitted was against him, 
and that the circumstances here were very similar : but 
he said that thiNa|)plication was made in order to raise 
a different <juestion upon the stat.5 C.2. c. 30. Si.,7. and 
41. whether this was not a debt barred by the certifi¬ 
cate. l’j)on that point he also admitted that acconl- 
ing to liamford v. Burrell {l>) the certificate would not 
discharge a debt which accrued between the act of 
bankruptcy and tlie issuing of the commission ; but he 
contended that tliis was a debt which when periccted 


(«) 19:. 
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judgment, had relation to>the time of verdict which 1813. 
was prior to the act of bankruptcy; and therefore the 
certificate w^uld operate in discharge of it. Tlic Court 
however refused the rule; Lord EUenhorou^h C. J. 
saying that lie thought it was governed by the case 
Ex parte Charles, wliere this subject was very much 
discussed, and the Court looked into it with particular 
anxiety, and overturned the case of Longford v. Ellis{a), 

Rule refused. 

(a) 14 £a$t, SOS. cited in irgument. 


The King against Stokes. jkfWy, 

. o Ntv. 8th. 

Same against Same. 


n HESE were rules for informations m nature of quo The 3a g. 3. 

, . , , - - T f-jd-which 

warranto which were moved for on the 21st of June enables a person 
in last Trinity term against the defendant; the first for held or exited 
exercising the office of common council man, the second before*exhihit'* 


for exercising that of mayor of the borough of Pembroke. 

The affidavits in support of tlie rules stated that by the tion, means 

6 yeai s before 

constitution of the borough there ought to be one making the rule 

, , >11 absolute for the 

mayor and twelve common council men and no more ; information, 

but that for some years past a great many persons, ex- bcftreobfainhig 

cecdinn the number of twelve, witliout any lalvful war- 'V*® "J**» 

° ' .r therefore 

rant or title, had exercised and usurped the offices of Court le- 

foicd to make 

common council men, and that the defendant on the the rule ab.i>- 
1 3th of July 1807, notwithstanding there were at that b'ycrrl’hTd**** 

then elapsed, 

though they had not elapsed before the rule nisi. But a title to one othce which is a 
qualification to hold another office is not within s. 3. of the statute respecting derivative 
titles, and therefore although the party had exercised the first for 6 years, the Ctiurt made 
the tule absolute for ait information for exercising the second office upon 4 delect of title 
to the first. 


F4 


tima 
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1813. lime twelve common council men, had usiniwl the offu'e 
‘ of common council man, and on the same day was duly 
e^jiKst sworn in; and far!her, that on the i6th iichuur 

the defendant usurfutl the office oi mayor, a!lhon»rh he 
was not at that time one of the twelve coniinon eouticil 
men out of whom the mayor ought tt* have lH*en chosen. 


'J'/ic ^‘Itloi’iic'i Jiium'oii and 

slicwdl cause, and as to the rule lliry Vt’ferreti to 
the 32 G. 3. (. 58. wiiicli c.nah.'es a ilefetidant to an 
information in the nature t)f ipio warranto to pleiul that 
he held or executed the office six years before the ex¬ 
hibiting of the inforiiiation ; anti contended tiiat the 
Court %vt)uld not do so nugatory an act as to grant an 
information, wlu n it appcareil that the defendant was 
in a coTidition to plead the statute to it with ellect. 


Mbo{/ {whh Srarlc//)\u sujiportof the rule, contended 
tliat the application ft>r the rule nisi was to be consi- 
dcrtxJ as the first slo}> of the pn>cetHling, and as that had 
been made w ithin six years, the (.'ourl in furtherance of 
the rights of parties wandd refer the exJiibiling <)f the 
information itself to that lime, or allow the information 
to be exhibited nunc pro tunc. 

Lord *Eu>EN'nonoi'(;ii (\ J. 'J’hc words of the 
statute are “ before the exliihiting of the information 
and 1 <lo not think that leaves us any latitinle of inter¬ 
pretation. Wlicrt* a statute limited a time within which 
a “ prosccutu.n must be coninienceti” there I believe 
Lord Kt'uifuu and the Judges held that the information 
and ])roceoding bt fore the magistrate within the time 
w as enough, without preferring the indictment *within 

the 
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the time (a); but the words .there arc different from 
these. 

Oampier J. I remember a similar application hav¬ 
ing been refused in a former case in which I was , and 
the same argument was used on that occasion as has 
been now used. 

Per Curiam, Rule discharged. 

The same arguments were urged against the second 
rule, and also that the statute was passed for the quiet¬ 
ing the possession of jjersons wlio had exercised fran¬ 
chises, and for preventing others from l3’ing by for a 
length of time witli latent abjections to their titles; 
and it was insisted that the question upon this rule was 
in efl’ect the same as on the last, inasmuch as the de¬ 
fendant’s title to be mayor depended on h.'s title to 
be common council man; andif he w'asagood common 
council man, which had been decided and cannot now 
be controverted, he was a good ma\'or. And the 
third section of the statute, for the protection of deri¬ 
vative titles, was referred to, as well as the general 
rule laid down in 4 T. 11. 284. and also Ilex. v. Pea- 
cocl- {/)) where A$?ihurst J. said that the njeaning of the 
rule wasfcthat a corporator, after a quiet possession for 
six 3’cars, shall be taken to be a good ofticcr to all intents 
and 2^urj)nscs 

On the other side it w'as denied that this case fell 
within the terms of the third section respecting deriva¬ 
tive titles; because that section speaks onlj’ of titles 
derived under an election, nomination, swearing in or 


1813. 
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against 
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(a) Wlllact'i case, i £aiS. P. C, 1S6. 


(i) 4 T. X. 684. 

admission 
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admisaion of any person)* in which case they shall not 
be affected by reason of any defect in the title of the 
person electing See., in case such person has been in the 
exercise of his office six years; but this is not a title 
derived under the election &c. of any person whose 
title is sought to be disturt)cd; but the title of the 
party himself to l>e common council man is a necessary 
Cfualification of his title to be mayor. Unless therefore 
the statute can be shewn to extend to titles necessary 
as qualifications to other titles it will not apply. 

Lord ELLEXBORorGH C. J. Upon the other rule I 
thought the party could plead the statute effectually and 
without question; but here it may be a question whe¬ 
ther he can do so; and therefore I think we should 
leave him to put it on the record. 

Le Blanc J. This is a title not derived under the 
former title, but built upon it. 

DampierJ. This is not a case of title derivetl 
under that of common council man; but a case where a 
previous qualification is necessary by being a common 
council man, which the party has been for six years. 

Per Curiantf 


Rule absolute. 
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The King against Warlow. 

]^PON shewing cause against a rule obtained last 
term for leave to file informations in nature of 
quo warranto against the defendant and seven others, 
for exercising the office of burgess of the borough of 
Pembroke) it appeared by an affidavit on the part of the 
defendants, that on tlie 25 th of October last they at¬ 
tended at the council-chamber of the town and borough 
Pembroke) and requested the mayor and common 
council men then and there duly assembled to accept the 
resignation of their franchises as such burgesses, which 
the mayor and common council men agreed to do, and 
that they did then resign their franchises accordingly, 
and the order and acceptance of tlieir resignation was 
entered in the council book, and signed by the mayor 
and 15 common council men ; and they now’ stated, that 
they did not claim or pretend to be burgesses of the 
said town and borough. 

jr. E. Taunton submitted, that under these dircum- 
stanccs the Court would not make the rule absolute, as 
the persons no longer stood in the character complained 
of; and that at all events they would not permit eight 
several informations to be filed, but w’ould direct them 
to be consolidated. 


m m 
/> 
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Mmiay, 

Hov. &h. 

The Court will 
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for 3 quo war¬ 
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Lord EiXENBOKorciii C. J. said, that as«;uming it (o 
be a valid resignation, still the rule must be made abso¬ 
lute; for a resignation was not an auAver, although it 
might regulate the discretion of the Court in iiu[)o.sing 
the fine; anti as to the oilier point, there must lx* .seve¬ 
ral informations, in order to enable each defentlant to 
disclaim, fur this was not a joint olfencc: and Danq.in J. 
added, that in the Launct sfvti case he remembered tme 
information was tried, and the rest suspended njnm an 
undertaking of the other parties to tUsclaim according 
to the event of the trial. 

Per Curiam^ Rule absolute. 

Ahhoit (with Scarlctf) in support of the rule. 


Fendall and Others against May, Bart. 

defendant gave a warrant of attorney to confe.ss 
a judgment, in an action of debt at the suit of 
pcudallf Prana, and Jiif, for 1574/. money borrowed of 
the said three persons. PendaH was since dead, ami 
n'‘W Ahhoit moved for leave to enter up judgim nl on 
tl.c part oi the survivors. He admitted tluit a warrant 
given Inf two jx rsons, to enter uj) judgment again.st the 
two, would not warrant a judgment against one alone 
if the other died, because the authority mu.st be pur¬ 
sued, Gee V. Lane {a ); but he took a disliuction, that 


as 


{a) J5 Etf.!/, 59a. 
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as here the judgment prayed was to be entered up by 
and not against the survivors, the authority would be 
substantially pursued by suffering it to be so entered, 
and no additional inconvenience could arise from it to 
the defendant; and he cited Todd v, Todd{a\ and 
FtUcher v. Smith (b)y where similar applications had 
been granted. 

Lord Ellekcououc.h C. J. observed, that the altera¬ 
tion in the state of parties being only in the persons 
charging and not in the persons to be charged, might 
make a material distinction; and after consulting with 
the other Judges said, that they were not embarrassed 
by the case of Gee v. L,aur^ and thercfoi’c that leave 
might be granted 

cT' O 

J’er Curiam^ Rule absolute. 

« 

( •■) 43. C. b}' the name at 'fi.J.l v, OodJ, 1 312. 

(i*. 


lliiACEGiRDLE against OnroiiD and Others. 

^£''RESPAS8 for breeliing r.nd-entering the plaintiff’s 
dwelling-house, and without any legc.l,^ reasonable, 
or probable cause what'.oevcr, and under a Jalse a id. 
unjouuded charge and assertion that the jdainfi//' had 
stolen property in her housCy searching and ransacking 
the same, and making disturbance, &c.; per quod the 
plaintiff was not only intc TupteJ in the quiet enjoy¬ 
ment of her dwelling, but her credit and character ttrre 
and are injured by reason of a belief excited amongst 

i- l-iio only as matter of aj'^jravaiion . and thejury may give dainagts fi. 
it is aggravated by such ialsc cl.aige. 

her 


1813. 

Fendals 

ag'iinit 

RIav. 


Tttt'rAfis 

Aev. y:h. 

Trespass for 
hicakiiig and 
ci,!cri.”yr 
i'!ai;;t'ti’s 
<:-.s '-.li.ia-l'.ouse 
n;a> ue well 
iai.) lo have 
been done uv.deti 


i: 

et.d K thiit 

.d 



iV a x;«- 
j:iy,J !■ I r cre- 
dit.iic. i'j that 
t.ic .ic.* ms. a& 
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1813. 


BRitCEOUtOLE 

J/ 

OkFumi. 


her neighbours in consequence of such searching, that 
she was a receiver of stolen goods knowing tliem to 
have been stolen, &c. 

Plfui, general issue; and there was also a justification 
under a leave and licence of the plaintiflj which was 
denied in the replication. 

At the trial at the last assizes at Chester a verdict wa-^ 
found fur the plaintilF, damages 50/. 

Barnes now moved in arrest of judgment, or for a 
new trial on the ground of a iuis<Iirection. Upon the 
first ground he took this exception to the dec’inration, 
tliat it alleged the trespass to liavc been committed 
under a false charge and assertion, per <juod the plain- 
titfwas injurc'd in her credit, &.c.; which was combin¬ 
ing with trespass other matter that is properly the sub¬ 
ject of an action of slander; and if this could be done, 
he said it would be in ellect enlarging the lime limited 
for brinirinjr actions on the case for slander, wherever 
the slander happened to be accompanied with an act of 
trespass. I'pon the other ground he stall'd that the 
learnetl Judge hail directed the jury “ that if they be- 
iicveil the plaintifTs witnesses, ho thought there cer¬ 
tainly w-as sometliing verj' like a clnirge of having 
stolen goods in the house, and if so the ilainagcs un- 
doubteilly ought not to be merely nominal.” This he 
contended was in effect directing the jury to give 
damage's for the false assertion, which they ought not to 
have done, but only for the trespass; and he insisteil 
that it was clear the jury had given damages on that 
account, because the actual damage proved was very 
slight. 


4 


Lord 
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Lord Ellenborough C. J. As to the exception 
taken to the declaration, tlie trespass is the sabstantive 
allegation, and the rest is laid as matter of aggravation 
only. On th^other point, it docs not appear that the 
learned Judge told the jury they might go beyond the 
damages for the trespass and consider the rest as a sub* 
ject of substantive damage, or in any other wise than 
as connected w’ith the trespass; and that is the constant 
course of considering it. In actions for false imprison¬ 
ment the jury look to all the circumstances attending 
tlie imprisonment, and not merely to the time for which 
the party was imprisoned, and give damages accord¬ 
ingly : so here, tlie breaking and entering the plain- 
tiff*’s dwelling-house for the purpose of searching it, 
and under the false charge, constitutes the trespass ; and 
the false charge was not left as a distinct and substan¬ 
tive ground of damage. 

Le Blanc J. It is alwa3’s the practice to give in 
evidence the circumstances which accompany and give 
a character to the trespass. 

Per C-uriam^ 
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BKACEGUtOLB 

^miut 

Oeeqkp. 


Rule refused. 
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rth King against The Commissioners for in¬ 

closing Lands in the Parish of Dean, in the 
County of Cumberland. 


A private in- 
clu^ure act, 
which gives an 
airpeal to the 
qiiAi'ter sessions 
within foul- 
months after 
the cause of 
complaint shall 
have aiiscn, to 
tlie p«i ty 
gnevtil by any 
thing done in 
pursuance of 
that or of tlie 
genera] inclo- 
surc act I'olher 
than a:'d except 
such d-. i» 1 mina- 
tu ns i s aie by 
that or l>y ti „■ 
gcncial inCiO- 
siirc act de¬ 
clarer to !.s 
hiriitipg, tin.i!, 
and conclt.sAt) 
d-es not give 
any ajrpcai to 8 
party con'!pl:.i:i- 
ing that the 
commissioners 
have omitted 
to set out a 
particular road 
as a public 
road, against 
tlieir determi¬ 
nation ; and 
supposing it 
did, yet he mi’St 
appeal wi’li n 
months, u..d 
cannot ai'lei 


^'"HIS was a rule nisi for a mandamus to the commis¬ 
sioners under the 49 G. 3. c. 13. (local and personal, 
not printed) for inclosing lands in the pjirish of Deaft 
in the county of Cumbcritnui, commanding them to set 
out as a pub’.'e rcatl a certain road particularly de¬ 
scribed, extcniliug across part of the commons in the 
saitl parish, pursuant to an order of sessions made in 
that behalf. The affidavits disclosed these facts, that 
the commissioners in or about June 1809, in pursuance 
of the directions contained in the 8th section of the ge¬ 
neral inelosure act, which is incoiporated in the private 
act, set out and appoint-d the public carriage roads and 
bkhwavs ihrongh and over the lands and cronnds in- 
tended to be inclosed by the private act, and gave the 
usual notice thereof in liter newspaper named in that 
act, and in such notice appointed a meeting to be 
hcldcn by them, for the piirjtoso of hearing objections 
to the public roads ami Mghivjiys so set out, on the 
■26th of JnljJ then next: that one Walker, conceiving 
liintscli’aggrieved by the setting out such public roads 
and highways over the said commons, directed his agent 
to attend the meeting, and point out to the commission¬ 
ers the alteration which he wished to have made: that 


tliat tit; c when tlic commij-ioncix x;.-; <uir. tbe toad as -a piivntc road appeal against tliat 
dclcin,! laiioii, his oiu^e of complaii.i. being that it is not set out as a public road, and 
tjot tliat It is set out as a piivate rodiU 

It s-tms ihai; an indictment against the <ommi»sioner.s, for not obeying an order of 
sessions direclii g t-'i n> to set out ti c road as a public toad, would not be such a remedy 
to the party, suppo-ing him entitled to liavc the road ?o set out, as would make the 
Court i'-lujc lo ictcifcrc by mandamus. 

tb« 
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tke agent attended tlie meeting on the 26th o^Jidy^ and 
explaine<I to the commissioners and to a justice of the 
peace who attended the meeting, the objection of Walker 
to the public roads and highways as set out by the com¬ 
missioners, and the additional road which he (Walker) 
wished to be set out as a public road, and which had 
previousU' been a public road ; and the commissioners 
seemed to think it reasonable that such road shouhl be 
set out; but it was objected to by their clerk, who said 
it was unnecessary ; that the commissioners then agreed 
that two of their own body whom they named should 
wait on fValker in a day or two upon the subject, 
and that the coininissioncrs and justice did not come to 
any dotennination on the subject of the objection whilst 
the agent of Walker staiil at the meeting, and neither 
of the two commissioners named ever afterwards called 
on Walker on tlie subject, and that ho never had any 
notice or iutiiuation whatever that the commissioners 
and justice h id determined ag.iinst his objection to the 
public roads us sot out by the commissioners, nor liad 
he any reason whatever to understand or believe that 
they had come to any such detcriTiiiialion until on or 
about Januarif last, when he save an ait vert Iscmont or 
notice in the newspaper of ibe private roads set out by 
the commissioners over t!ie coi.niions and wastes, 
amongst which was the road which he had trjiplied to 
have set out as a public road : that the road in question 
has hitherto been constantly used as a public road, and 
lias not in any manner been stopped up: that at tlic 
request of Walker a person attended the meeting of 
commissioners for hearing objections to the private 
roads set out by them over the commons and wastes on 
tlie 20th of Januarif last, which wa* attended by a justice 
VoL. II. G 1 of 


*813. 


The Koto 
against 

The Cornmis* 
s'ioner< ofDEAl* 
111 closure. 
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1813. 

Tfie Kino 
irrahst 

The Commis¬ 
sioners of Oean 
I llc'lOsUt'C. 


of llie peace, and made application on bclialf of fVallrr 
to have the road in question set out as a public road, 
when he was informed bv the clerk to the coinniissioneni 
in their presence that the application was too late, as 
the matter had been detenninod Ion" since. On the 
loth Aju-il last JValkcr gayc notice that he would pro¬ 
secute an appeal against the connnissioners at the next 
quarter se:-sions for the county, which he aci*c*rdingly 
did; and on the hearing of that appeal the court of 
quarter sessions ordered that the road in ({lusjion slioiiltl 
be sot out as c. public road by the commissioners, v ho 
having refused to obey that order, the present ajijdica- 
tion was ninde. 


7 oj>pvt *, FfUy and O. TM 7 nl> shewed cause, and <>!>- 
jeeted to the jurisdiction of the sesNioiis iijion two 
grounds: first, lh.it no appeal lay, inasmuch as the dj'ter- 
luinution of the commissioners was made linal by 41 G. 7,. 
f. 109. jf. 8. (general inclosure act), not beii?g within 
the proviso in that scclion which gave an ajtjieal to the 
quarter sessions. And as to the private act, they .s:iid, 
that by the appeal clause in that act («) all such cjise.i 
as were made limd by the general inclosure act ai\‘ ex- 

(<i) 49G. .t. fij. enacts, “ that if any person shall think himself 
figgrievtci by any thing done ii. pursuance of this act, or of the general 
iiielosoie vt herein recited, (other than and except such determina¬ 
tions as arc by this act or by the said recited act declared to be binding, 
final, and conclusive, &c.) he may appeal to the general quarter session* 
of the peace which shall be holden for the said county within 4 caltniar 
monthi next after the cause of complaint shall have arisen, on giving to 
the said commissioners, or any one of iheoi, and to the party concerned, 
14 days notice in writing of such appeal, and of the matter thereof, and - 
the justices not interested in the premiws in such sessions assembled, 
are hereby required to hear and dctcimine the matter of sucli appeal, 
and to make such order therein, and to award Midi costs and damages 
as to tiicm shall seem reasonable." 


piessly 
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pressily excoplccl out of that clause; therefore no appeal 
would lie. Hut, secondly, supposing an appeal to lie, 
here it wa- oiit of time, because the private act says that 
the party shall appeal within four calendar months next 
after the cause of complaint; which in this case was in 
•Tune 1 Soy, wdien the commissioners set out the public 
roads. Lastly, they insisted that as another remedy 
was oj)cn to the party by indictment for disobedience to 
the order of sessions, this Court would not interpose by 
mandamus. 


1813. 


The Kiko 
T he Conimis- 

sioners.of Dean 

iQciosuie. 


Pain/ and P. Coiirlcncy contra, diil not deny the ge¬ 
neral rule, that il’there be another specific legal rewaly 
the Court will refuse to interfere by mandamus, but they 
insisted that an indictment could not properly be termed 
a rcnietly, and much less a specific remedy, i. e. such a 
z-emedy as the case demands; for indictment is only a 
proceeding in poenam for the past, and not a remedy 
lor the future. l’])on the second objection they said, 
that it was material to consider what the cause of com¬ 
plaint here was, in order to see whether ttie appeal 
given by the clause in the private act before alludcxl to 
was cnit of time. They contended that this road being 
set out as a private road, was the cause of ctunplaint, 
and that did not arise before January last, when notice 
of it was given. But even admitting that it arose in 
i Socy, when the public roads were set out, and this road 
was not included among them, still the party ought not 
under tlie circumstances to be precluded from his ap- 
})cal. Nothing was done by the commissioners at their 
incetln<r in which could be considered as deter- 

mining tl)C claim of the party to have the road set out, 
and it was understootl at the time that nothing would 

G 2 be 
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be done without ^viiig liim notice; and it appears that 
the party had no intimation of any determination before 
January 1813. He had therefore a ri^lit to suppose 
during the interval that no determination lind taken 
place, and was not called upon to stir until some act 
was done; as long as no act was done lie might think 
no time wjis lost, and therefore he shall not be preju¬ 
diced by his acquiescence; and the}' cited Ilea: v. Justices 
of IVilts {a), t'pon the first objection they urged that 
this case did not fall within the exception in the appeal 
clause in the private act, which was not of an import so 
extensive as contended for on the other side. The ex- 
cej)tion extends only to such determinations as arc by 
that act or the general act declared to be binding, 
final, and conclusive: it is arguetl that the determina¬ 
tion of the commissioners is made final, binding, and con¬ 
clusive by the 8th sect, of the general act; but that 
section only requires the commissioners to order and 
finally direct, without saying that it shall be binding and 
conclusive* It is therefore not a determination which 
is made bijiding and conclusive by the general act, and 
so the argument that it is within the exception in- the 
private act fails. If the exception were held to extend 
to all cases •wliere the commissioners were directed 
finally to determine, it would exclude every case of ap¬ 
peal. The words in the appeal clause in the private act 
are very general; they are, “ if any person shall think 
liimself aggrieved by any thing done,” which arc large 
enough to comprehend this case. 


Lord Ei.r.ENBonoLUiH C. . 7 . Upon the objection of 
there being another remedy in this cast;, I cannot help 


1 Mast, 683. 


tlduking 
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thinking that what has been ob^rved by the counsel in 
support of the rule is extremely material; and that an 
indictment U'o^ld not afibrd that convenient mode of re* 
medy which might be attained by mandamus. But 
upon the right of tlie party to appeal, it seems that tlie 
private act excepts such determinations as are by that or 
tliegcneral act declared to be binding, final, and conclu¬ 
sive : and we have not been referred to any clause in the 
general act, whereby any determinations arc directed to 
be binding, final, and conclusive, in those express words, 
or otljcrwisc than by the 8th section, w’hich requires that 
the commissioners shall order and finallv direct. TJw 
exception therefore in the private act must have been in¬ 
tended to refer to such determinations. As to the lapse 
of time, supposing we had the power, I very much doubt 
whether we slundd exercise it after the party has laid 
by for upw'avds of three years without following up his 
complaint, which is equivalent to acquiefecing under it. 
The cause of complaint was the not setting out this road 
as a public roatl, lor unless it was kept alive by the coni- 
niissiiiners as a public road, it became extingui>hcd 
by the operation of the general inclosure act (a), the act 
extinguishing all roads except those saved. 


1S13. 

The Kt»o 
agairU 

The CoiHfiiTs. 

sioner'i f if Of. AW 

liiclosure. 


Bavi.ky J. What is stated in the case as»to the com¬ 
missioners having agreed to wait on JValka- in a day or 
two ought not to have induced him to remain quiet for 
three years. Tlie not setting out the road as a public 
road was the gravamen. 


Damimkh J. The grievance commenced from the 
time when the order tor setting out tlie public roada 


(#) 41 G. 3. f. ioy. iz. 

G 3 


was 



8 a 


CASES IN MICHAELMAS TEKM 


1813. 


Thi: KiSC 
■''ht ConnmU- 

sii>nri>tif Dean 

IiicSostii'c. 


V VjC*,, 

y'lii 

A ttn'ler tiy the 
ugent of (le- 
itndunt ol the 
tvliole 5!im de- 
xiianilcd hy 
jilaiiitdtr, by 
piillin« out Ills 
pockit-liook 
stnil otCetiMj; if 
lit would jia 
into a iif’ish- 
tiouiinj' jiiihilc 
ItQUfC to pav 
it, wirdi the 
jiliiii'tiil rt ti icJ 
to take, li ^'.lod, 
although the 
ogeui only 
autl'oiUed hy 
the defendant 
to tender a sum 
short of the 
whole sum dc- 
snanded, and 
oflcrs '.he rest 
m his own risk. 


was made; for the not setting ont this road amongst the 
others amounted to shutting it up; for the general 
act (a) enacts, that those whicli are not !i"t out shall bt? 
stopped up and.cxtlnguishetl; and therefore until some¬ 
thing was done to continue the road ho was aggrieved. 
The setting out the private roads came afterwnr<ls; but 
the grievance is not that this road is set out as a pri¬ 
vate road, but that it is not set out as a public one ; 
which arose from its being omittcil to bo set out on the 
first occasion. 

Pa- Curiam, Rule discharg'd. 

(■.n) See 41 Gl- 9. j. C. lOJ. s.li. 


Read against Goldring. 

JI^N an action I'or goods sold, tried before Graham H 
at the last as^izc.s lor the cmiiity of Stmihamptou, tlie 
defendant pleaded a tender of 4/. io.«., to prove which 
a witness stated that he was directed liy the defendant 
to go to the plaiiitiff, tliat he had no money from the 
defendant to pay the plainlilf, but had money of his 

own, and went to settle tor the canvass, which was tiie 

* • 

subject of the plaintifi’’s demand. That he mot the 
plaiiitilf in the street, told him he was come to settle the 
busiiic.ss between the defendant and him, and that he 
was desired by the deleiulant to offer him 4/.; the 
plaintiff said he would not take it; the witness llien said 
that he would give him the other los. out of his own 
pocket, and run the risk of being repaid. He then 
pulled out his pocket book and told plaintiff if be would 
go into a neighbouring public house he would pay him; 
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tlio plaintiiF said lie would not tidce it. Upon this evi¬ 
dence a verdict was given for the defendant, the learned 
Judge reserving liberty to move to enter the verdict for 
the plaintiir. 

Pell Serjt. accordingly moved for that purjwse, 
upon the same objection as was taken at the trial, viz. 
that the evidence did not amount to proof of a tender 
of 4/. lo.v. by the defendant but of 4/. oidy, the sum 
which he directed his agent to tender. 

But the C oiirt refused the rule, saying that as tlie agent 
had tendered tlic whole sum, it could not make any 
diflerencc that he had taken on himself the risk of ten- 
derin'T the los. 

Rule refused. 


Doe d. Jas. Bl’iirell, agaimt Bella3iy anti 

Another. 

JIV* JECTiMEXT for a copyhold estate at Gedncy in the 
county of Lincoln. 

At the trial belbrc Thomson B. at the last Lincoln 
assizes, it appeared that the estate in question Ibrraerly 
belonged to Z). Burrell who devised it to J/. Grr/fin for 
life with remainder in fee to Itoberf Burrell. On the 
death of the tenant for life in 1800, K. Bun'cll the re¬ 
mainder man in fee being supposed to be dead, pro¬ 
clamations for the heir were made in the usual manner 
at the court baron; and no person appearing to make 
claim, in 1802 the lands were seized by Bellamy as 

G 4 lord 
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lord of the manor, who • demised them to the other 
defendant. In i S09 the lessor of the plaintift* appeared 
and claimed as heir of li. Burrell; and ipade applica¬ 
tion by his attorney to the steward of the manor out of 
court, stating his claim, and asked whether he would 
admit him. The steward answered, that the lord of the 
manor was absent, and he could not take upon himself 
to admit him until he returned. The jury found a 
verdict for the plaintilll 

Copley Serjt. now moved to set it aside, on the 
ground that the lessor of the plaintiif should have ten¬ 
dered himself to be admitted at one of the lord’s courts, 
and that what had been done on the present occasion 
could not be considered as equivalent to an actual 
tender of himself at the lord’s court: but the Court re¬ 
fused the rule; and Dampier .T. observed that w’hat had 
been said by the steward was a dispensation with 
Bu 7 'reirs attendance at the lord’s court. 

Rule refused. 


1813. 


Doe d. 
Burrell 
snd Another, 

agiUKSt 

Bellamy. 


Attree a<^mnst Anrcomb and Others. 

AW lOth. ° 


A l)f>nd condi¬ 
tioned for the 
payment, by 
quarterly pay¬ 
ments. of an 
annual rent, is 
■within the 


J)EBT oil bond by tl le jtlainliiT as treasurer to the 
commissioners for paving the town of Brio/i//iel 7 Tr- 
sto 7 tCy against the defendant.jis jirincipal, and the 
two other defendants as sureties, for 1730/. couditioiicd 


sc^hed part^i.^ payment by A/isco/zib to the plaintiif by lour equal 

which imposes quarterly payments of the yearly rent of 86c/., for the 

a duty on bonds .. 

given as a secu- tolls arising from the market of the said town, let by the 

payment of any Said commissioners to A 7 isco 77 ih for two years conimeHc- 

dcRnitc and 

^rtain sum of money, and must be stamped aecordingly. 

3 ins 
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ing the ist of Jutie i8io and,ending the 31st of May 1813. 

1812. At the trial before Heath J. at the last assizes . 

Attrsc 

iovSiissex^ upqp the production of the bond which bore aiaimt 

ft 3/. stamp, it was objected for the defendant, that by and Another. 

48 G. 3. c. 149. the stamp ought to have been 4/., as 

upon a bond given as a security for the payment of a 

sum of money cxceedu^ 1000/.; and the learned Judge 

being of that opinion, directed a nonsuit. 

Laives moved to set aside the nonsuit, and contended 
that this was not a bond falling within the description 
given in the schedule of the act. The schedule part 1. 
im])oscs a dut}- on “ bonds given as a security for the 
payment of any definite and certain sum of money,’* 
which this bond was not. It was a security, not for 
the payment of a definite and certain sum, but for the 
payment of rent, which is uncertain and may be sus¬ 
pended by eviction, and depends altogether on the con¬ 
tinuance of the tenancy ; and if this bond be within 
this branch of the schedule then a bond given on a lease 
for 21 or more years would also be within it, and must 
liavo an ad valorem stamp upon the whole amount of 
the rent to accrue during the whole number of the 
years; which would be highly burthcnsomc. and could 
hardly be intended. It is true, that in a'nother branch 
of the schedule, a duty is imposed up.on ‘‘ bonds given 
as a security for the jtayment of any annuity or of any 
sum of money at stated periodsbut tlicre an excep¬ 
tion is made of' “ rent reserveil or ptn able upon any 
lease,” so that this bond is expressly excepted out of it; 
and jjcrhups it comes nearest to that description of 
bond which is merely for the performance of covenants, 

and 
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An REB 
a^einft 

AN'COMB 

and Another. 


ItWiiei&ity, 
Aw. lOih. 

A bill of ex¬ 
change drawn 
and issued in 
blank for the 
name of the 
payee may be 
filled up by a 
bona fide holder 
with his own 
name, and will 
bind the 
drawer. 


aiul upon which broachqs may be assigned under the 
8 & 9 fV. 3. c. 11. 


Lord Ellexhorough C. .T. Tltc same may be done 
perhaps under some bonds which arc not conditioned 
tor the pcdbrmance of covenants, but for the payniciit 
of sums certain (a). I'lic second branch 01 tiie schedule, 
which lias been cited, by excepting thi.s rase shews 
clearly that it falls under the first branch, wliich makes 
no such exception, and it explains the first. As it is 
excluded by express provision out of the latter braneli, 
so it falls within the generality of the first. It seems io 
me that this is a bond tor the payment of a detinitc and 
certain sum though payable at iiiturc periods. 

Le Bl.\nc J. The legislature by excepting it out of 
one provision and omitting to do so in the other, 
have shewn that they meant it to come within that 
provision. 

J^cT Ct/riatK, Rule refused. 

(a) See CoUin^ v. Collir.s, 1 J>:irr. 8 ;o. IValcct v. S 'T. R. i ; 6 . 

s, Sivintor, 6 I--ast, 


CiiuciiLEY against Claiiance. 

was an action against the defendant as drawer 
of a bill of exchange for 200/.; tlie declaration con¬ 
tained several counts, and in one stated the bill to have 
been made payable to the order of the plaintiff, and 

in another to the order of-(thereby me.aning to the 

prder of such person as the defendant should cause to 

hii 
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be named and inserted in tliQ said bill as payee), and 
then averred that the defendant caused the name of the 
plaintiff’ to inserted &c. At the trial before Lord 
lullmborough C. J. at the London sittings after last 
term, it ajipeured that the bill had been drawn by the 
defeiidmu in Jamaica upon one Hcrny Man of London^ 
tlie de fendant leaving a blank for the name of the payee, 
and had afterwards been negotiated in this country 
by one Vashon, who indorsed it to the plaintifiF in pay¬ 
ment of an old debt, and the plaintiff inserted his own 
name as the payee. A verdict was found for the plaintiff. 

Denman moved to enter a nonsuit or for a new trial, 
on the ground that the plaintiff had no right to insert 
his name in the bill; and ho said it was distinguishable 
from Russel v. Lint^sfaffe (a ); because there the bill was 
filled up bv one of the original parties. 

I.ord Ellexboroucii C. J. As the defendant has 
chosen to send the bill into the world in this form, the 
world oiieht not l(» be deceived bv his acts. The defend- 
ant by leaving the blank undertook to be answerable 
for it when filled up in the shape of a bill. 

Le Blanc J. It is the same thing as if the defendant 
liad made the bill payable to bearer. 

Baylev j. The issuing the bill in blank without 
the name of the payee was an authority to a^ bona fide 
Jioldcr to insert the name. 

iVr Curiam} Rule refused. 


1813. 

CkUCIILF-V 

against 

Clahance. 


{«) Dong. 512. 
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IVeintiicyt 
JS'iv. lOiii. 


A in- 

star-c*'- <»t A sur» 
icndri :n fee by 
tenant in S|>c- 
cul tail of a 
copybolcl estate 
is evideiiCc to 
prove a costona 
within the 
manor to har 
entails by sui- 
lentiir, though 
the siirieniieior 
has nut been 
dead 2C. yens, 
and tiiotigh uiic 
ins'-.nce be 
proved of a re¬ 
covery suthreJ 
by triiant in 
tail to bar the 
entail.* 


Roe cl. Bennett, against Jeffery. 

lessor of the plaintiff claimed certain copyhold 
premises within the manor of Washington in the 
county of Sussex, as heir in special tail to Mary Wood 
under a surrender and ndmittance in 1738 of ir/Y^/Vrwi 
Wood husband of the said Mary tt> hijnself for life, to 
Mary for life, to the heirs of the botly of Mary by 
William begotten or to be begotten, and for default of 
such issue to the right lieirs of William for ever. The 
defendant claimed under an absolute surrender in fee of 
the said premises made in 1775 by William Wuqfl, only 
son of the said William and Marij^ the then tenant in 
special tail. At the trial before Heath . 1 . at the last 
assizes for Sussex the (jue.stion was, whether there was a 
custom within the manor to bar entails by suiTcndcr; 
in .support of which custom the defendant proved 
one instance, which took ])lace in the same year as the 
surrender in f|uestion, of a surrender by Jerontnny jl//- 
chacl then tenant in special tail to the use of li. PenfouL 
in fee, which said ,J. Michael died about thirteen jears 
ago : but there was al.'-o proof on the part of the j:lain- 
tiffofone instance, as far back a.s 173d, of a recovery 
suffered iTy tettant in tail tt» bar the estate tail. I pon 
this evidence the learned .bulgy; direct; <! the jury to find 
for the defendant, saving that the custom to bar entails 
by surrender was si convenient one, and that Ise tboiiglit 
there was vullicient evidenee of such a custom. 


Best Serjt. nuived for a new trial, insisting that 
the single instance of the surrender of J. Michael in 

77J 


1 



IX THE FirTY-FOURTH YeAR OF GEORGE III. 


93 


* 775 sufficient to support the custom contended 1813. 

lor bv the defendant. In the first place, he said that as — 

^ _ Roe 

20 years ha<> not olapstjd since the death of ,/. Michael^ against 
and therefore a right of entry still existed in her issue 
or heir in tail, non constat that tliey might not dispute 
the surrender; and therefore a conclusion in favor of 
the custom could not be drawn from this instance, be¬ 
cause to warrant such a conclusion, it ought to appear 
that he to whose use the surrender was made had en¬ 
joyed the land against the issue in tail: but supposing 
the surrender good as evidence of tlie custom, it was a 
single instance onlv, and was met e contra bv one in- 
stance, aiul that t>f a much earlier date, of barring the 
entail l;y a recovery. And it docs not appear that there 
is any iiarticular convenience arising from tins mode of 
barring the entail. 

Lord EnLENUoncvcii C. J. The evidence unre¬ 
sisted is certainly evidence of a custom. It is true that 
one act undisturbed does not make a custom, but it will 
be evidence of a cus-om. 

Lr Bi.anc J. It was a fact upon which it was com¬ 
petent tor the jury to find •'Uch a custom. 

Bayeey j. The surrender was done in open court; 
and thirteen vears liave elapsetl since the death of the 
surrenderor, and the surrender has never been con¬ 
troverted. 

Dampier j. It has been decided, in the case of a 
customary descent, that a single instance is evidence to 
prove the custom {a). If frequent instances of barring 

{o', S;c Dat v. Maion, 3 ll'ih. 63. 


by 
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1813. by recovery had been praved, which is iiiconsistcnf with 
the mode bv surrender, tliere would liavc been woudit 

R<ie . 

i«i the argument; but wJiere there is such a pniicily of 

JtllCRi'. . . 

instances in each mode, it only proves tliat probably 

there were very few entails. 

» 

Rule refused. 


fr!'tirs^r;r, 

I ith. 


SiMEox aiul Others ^gah:sl Bazijtt. (a) 


Policy of infiir- 
ance on »!iip 
and go' ds at 
and from 
dsii to any iwrls 
in the 

with niicrty to 
carry simulated 
papers and 
clearances, and 
until safely 
warehoused in 
the warehouses 
of the con¬ 
signees at the 
port of dis-' 
charge, at 
4.5 5riiii:eas per 
cent pi.;i!iium: 
held that the 
undcr’.vri:*r 
was li.iLle for a 
J»,ss aiisir.g 
f'om coi-.l’ ica- 
tion hy tns 
go. 

vernment, nof- 


'^IIIS special verdict w.ts argu'\] by Murn/af for the 
plaintifts, and (.'<!!>• for the dcfoialaiil, and sKhhI 
over for eons>idoration. 'I'lie prineiptii cr.scs referred to 
in argument upon the point on whieh llie Court after¬ 
wards gave judgment, were, b-esides tliose ir.entioued in 
tlic judgniciU, liofr/i v. l',iUc{b), l^L niirH v. J}o/i/,ii:}i [c) 
and T'Hjult v. Scoff {d). On this day I.ord T.Ucnbit- 
ruw'h C. J. delivered the ;udgment of the Court in sub- 
stance as follows: 

This was a special verdict: it was an action on a 
policy of assurance, and the jtoliey was dated Scp~ 
/(wi'cr 261!), I Sic; it was on the sliip :tt and 

from Lohdon to any port or ports in the Bel lie sea, 
or culoh of I'inhmcL backwards and ibi wards, with 
liberty to touch, stay, discharge and unload her cargo. 


withstai'di-g tranship it by anv other vessel or vessels, at any 

the persons :n 1 . •/ 

whom the intcTcst was averred were Pruaiar. subjects, Prussia not hting at war wirli tliis 
country; it being found ilial at the time of ctrecting the policy all diiect comnit-ice 
between this countty and the port-, in the JUallic w.is prohibited hy the powi rs po?S(■^sil)g 
j-orti tlic.T, l.ut tiiat notwithstanding, an extensive course of commerce w.is c;ti rii-d on 
between thi'> country and those ports by means ot simulated papers and cli aranscs, svliiih 
was V r!l bnown to all dcscripLion.s of pci sons such as plaiDtifls and defendant. 


(r'l This catc was argued at before the commencement 

of la'-t Paster term. 

[h, 6T.Ji.41s- (f) ts Past, 477 - 'll) Mid. s^S- 

port 
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port or ports in S'jseden., to wait for orders and for any 1813. 
purposes whatsoever at or off' any ports or places, and ^ 
to return aud«clischar^c at any port or ports, to carry and othen 
and exchange simulated pa’^rs and clearances, to seek, Bazktt. 
join and exchange convoys, including the risk of craft 
and until safeh' warehoused in the w;u*elionses of the 
consignees at tlie final port or place of dis< barge, upon 
any kind of goods and nlcrchandi^cs, and also upon the 
body, tackle &c. of the said shij>. Tlien it was declared 
by the policy that th,e insurance was against all risks, 
that in case of loss, capture, seizure or detentior^ the 
insurers were to pay the loss in two months after notifi¬ 
cation of it without waiting for official documents or 
condemnation, and that the goods were w arranted free 
fi-om British condemnation, but not from any other 
consefjueiices of British detention. The premium was 
a hundred guineas on 250/., and the interest is averred 
in persons, who are found to be Prussian subjects resi¬ 
dent jit Colbcrg in Prussia, and the seizure to have been 
near Colbcrg by persons exercising the powers of go¬ 
vernment. And it is averred there was a total loss in 
conseqtienpe of such seizure. The special verdict states 
that the phiintiffs being British subjects and merchants 
residing in Loyidon and dealing as such in their firm of 
JVIossrs. Simeon and Co., shipped on board the Sophia 
the goods mentioned in the first and third counts of the 
declaration. It also states, that the assurance was made 
by the order and on the account and risk of certain 
Prussian subjects resident at Colbcrg in Pnissia, who 
are averred to be the persons interested, and who were 
interested, and to whom the plaintiffs consigned such 
goods. Then it states the petition for the licence, and 
the granting of the licence, the terms of which it is un¬ 
necessary to state inasmi^h as nothing turns upon the 

8 licence 
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Simeon 
end Others 
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Baxitt. 


CAipES IN MICHAELMAS TERM 

licence in this case. It. is farther stated by the special 
verdict, that the ship with her c:n‘rro saiii'd from London 
for Colbcrg a port within the donunion.S/.»l tlie Kinjj of 
Pt'ussiof bearing the Sxvrdis/t flag and carrying simulated 
papers and clearances purporting that she had sailed 
from Got/enburg and that the ship and goods having 
arrived near Colbcrg were seized and detained In’ cer¬ 
tain persons exercising the powers of government in 
Prussia, and that the goods were sequestered, confis¬ 
cated and lost to the parties interested by an act of 
condemnation at Berlin in Prussia, signed by members 
of the Ro^’al Prussian immediate commission appointed 
by the King of Prussia for the execution of arrests laid 
on colonial produce, and which act is in the terms there 
stated,which are these; “ His majefty the Kingof/Vt/s.«/a 
having acceded to the continental system adopted by his 
majesty the Emperor of France and King of Jtulij, and 
to this end caused it to be made known that, in pursu¬ 
ance of the principles of this system for stopping the 
trade with Fit'^iand her colonies and allies, all cohmial 
produce arriving by sea in the l^russiatt states are, with¬ 
out examination as to their origin, to be considered as 
liclonging to the Fnglisfi. trade, and immediately to be 
delivered oyer <0 the fiscus, unless convincing proofs 
are pro<lneed, immediately on arrival of the ship, tilhor 
by the captain, or owner of the cargo, or any body else, 
chat the goods are introduced either in eonsetiuence of 
the licences granted by the Freuck authorities, or as 
prizes made on ships belonging to the crown oiFngland, 
or her suhjt’Cls; and as tliese conditions cannot be com¬ 
plied with in regard to the cargo of cfilonial produce 
arrivetl in the port of Coiterg with tljo ship Sophia^ 
therefore the said cargo is hereby adjudged to the fiscus 

to 
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to be transferred immediately ^conformably to the ex* 
isting agreements with the French authorities.” The 
special vcrdict^ulher states, what is a material part as 
it respects the judgment of the Court, that long before 
and at the time of efiecting the policy in the hist and 
third counts of the declaration, all direct commerce be¬ 
tween Grea^ Britain and the several ports in the Baltic^ 
and gulph of Finland^ had been and was proliibited by 
the respective powers possessing ports therein; but that 
notwithstanding such prohibition, an extensive com¬ 
merce had during all that time been and was carried 
on between such ports and Great Britain by means of 
simulated papers, and clearances, importing that the 
vessels and their cargoes, really sailing from Grea 
Britain^ had sailed from other countries, and with 
licences from the British government; and that such 
course of carrying on commerce was well known to and 
understood by merchants and undenvriters and their 
agents before and at the time when the policy was 
effected. The special verdict then concludes in the 
usual form. 

As the commerce insured by Uiis policy w'as not 
destined for nor imported into a hostile countiy, 
Prussia not being at war with this country, all conside¬ 
ration respecting the licence becomes immaterial. The 
persons in whom the interest is averred appear to have 
been Prussian subjects resident at Colberg. The ship 
is found to have sailed lor Colberg under the Swedish 
flag, and to have been arrested and detained by persons 
exercising the powers of government in Prussia^ and to 
have been coutiscated by an act of condemnation at 
Berlin by Prussian subjects appointed by the King of 
Prussia. The right of the plaintiffs tO recover is 
VoL. n. • H resisted 


1813. 

SiHBOir 
and Others 
against 
BASSTTk 
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CIS 

1813. resisted on tlie authorily of Omivfft/ v. Grai/{a) and 

SniT^- Conicaj/V. I’bntcs (d), and several other ciises cited ill 

am! cnhcis argument, one of which is 'i'oulctm v, lliu'ihayd 

tidin'it _ ^ f! ' 

Bait I T. which proceeded on this principle tliat an assured can¬ 
not by law recover an indemniiy for a loss occasioned 
bv the act of lu‘s own •'o'erninent. Assuinitm those 

* O O 

cases to have been well tiecidt'd, and this loss also to 
have been occasioned by the; condcinnation of the 
Pmssi'ati government, the question to be considered is, 
whether there do not exist in this case sucli circuni- 
sUinces of distinction, as will entitle the plaintiffs to 
recover notwilhstaiuling those decisions. And we are 
of opinion that .such circumstances do exist. There is 
no doubt tiiat an insurance upon :ui Arjtrican ship 
against A'r-’rrran embargo might he good, notwith¬ 
standing the act of embargo nught be en::sidered us an 
act of the party’s own government who effected the in¬ 
surance; for not only an insurance against the act of 
his own government, but even against his own act might 
be good, if the underwriter was tiisposed to enter into 
so hazardous a risk. But in the cases of Cowvsnj/ v. 
Grai/ and Cotnemj v. I'arbt’S the embargo never was an 
object of insurance between the parties, nor was it in 
their contemplation at tlic time of the insurance. Here 
the cause of loss arose from the course of commerce, 
whiell was carrii-d on by means of simuhiled papta’s 
and clcaraiiccs, when all (Krcet conuncrcebetwiM ii Gn at 
Jiritaiii and the ports in tJic Jiciltir was j'rohibil'.d; 
and such a course of coiniucjcc; is Ibuiul by tl'c venliet 
to have existed before the time of effecting thei!it.ura)>ee, 
and to have been well known by mcrciumts and liudei- 

(a) 10 Zc.it, (/) i7: ’. (<■) Jt'.’ 591 . 

writ 
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writers and their jigcnts, to whi(;h classes of persons the 
plaintiffs and defendant respectively belonged. Tlie 
policy cuntaii^ an express lilierty to carry simulated 
papers ami clearances; and as the voyage was to be 
conducted on the footing on which the special verdict 
finds the trade to have them cxi.stctl, tliat is by means of 
simulated papers and clearances, it is clear that the 
trade meant to be insuretl was a trade to be conducted 
by means of such papers. Every merchant shipping 
goods for the Hullic knew at the time the possibility of 
seizure; and by way of aflbrding a general protectioii 
aerainst sncJi risks the trade was in <iencral carried on 
in the name of others for the benefit of individual sub- 
ii'cts of this coanlrv, against which the acts of France 

* * O 

were aimed. The perils therefore likely to result from 
such a trade were in the contemplation of the parties 
at the very time of effecting the policy, and were so ex¬ 
pressed i)j the policy, which was extended beyond the. 
usual period, ineinding ris-k iniliJ safely wureht>nsed iti 
the warehouses of the consignees. Can it be conceived 
that the assured w’ould bargain for an indemnity at any 
premium, niueli nnwe at this enormous premium with¬ 
out securing an indemnity against seisure in the port of 
intended destination; that port being a port belongiiig 
to the country of the assured ? In favor of ific rights of 
th&*li!^rcd and to preclude a loss or injury falliftg on 
those who were meant to he exempted from it, we must 
intend this to be a loss within the meaning of the parties. 
The exclusion of risk occasioncHl by the act of tlie as- 
surctl’s own government is only an implied exclusion 
from the reason and fitnt's.s of the thing, which, how¬ 
ever may be rebiutcd bj- circumstances. As the perils 
occasioned by the act of the party’s own government 

H 2 are 
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1813. 

5lMEaN 
aiitl Others 
egair.it 
Bazstt. 


ai*e held to be excluded pn the reason of the thing, s» 
they may be held to be included whenever the reason of 
the thing requires it. We are therefore />f opinion that 
Oil this special verdict there must be Judgment for tlie 
plaintifis. 


Tiiun^.iy, 
Kev. lilh. 


Hagedorn agaimt Bazett. (a) 


Although a li¬ 
cence “ to 
plain tiirof Liti~ 
doa, mctchaiU, 
on behalf of 
iiimself and 
ether British 
and neutral 
merchants to 


^^SSUMPSIT on a policy of assurance, dated the 
8th of August 1810, upon goods to be thereafter 
valued on board the ship JFraw Eliabe^ at and from 
Londoti to any port or ports in the Baltic backwards . nd 
forwards, including the risk of transhipment into boats 


export on board gjc. and also inland navigation and land carriage, until 

a certain vessel ^ ^ ^ 

safely delivered at the warehouses of the difiercii^ con¬ 
signees, w'ith leave to seek, join, and exchange convoy, 
carry and exchange simulated papers, clearances, and 
ship's papers, sail under any flag, touch, stay, and trade 
at all ports, places, :md islands for all purposes, take in 
and discharge gcjods wherever the ship might touch at, 
with liberty to wait for information off any ports and 
places, take in and land passengers, and with leave to 
load, unlt^ad, and reload the cargo at Gottenburg^ Aloe 
or elsewhere, as well as to alter the marks and lorms of 

the shipment, Rtusia being then at war with this cnuiitry, so as to entitle the pUintilT 
to recover in respect 01 that part upon a policy efilcleci by him as the agent for and by 
the orders of those Russian subjects, the loss being occasioned by seizure and confiscatioa 
in a Aari/aiz port by commissioners appointed by the Russian government; yet as the 
licence was also obtained and the policy cflected by the plaintiff’on his own account, and 
as agent for ceitain Hamhurgbers who were respect;vcly inteiestcd in separate and distinct 
j-roportions of the cargo : held that plaintifT was eiititled to recover in respect of his own 
interest and that of the Htmiurgbers, Hamburgh being iu a state of permSssiTe neutrality 
with this country. 


bearing any 
flag except the 
french, a speci¬ 
fied cargo from 
Lcttdott to any 
port in the 
Baltic not under 
blockade, and 
to whomsoever 
the property 
may appear to 
bt long,” was 
held not to 
protect a part 
of the cargo 
which was the 
properly of 
RusiLi: subjects 
at the time of 


{a) This case was argued at Serjemtt'~/i»t bafhiv thet semBeneemeat 
•f last Batter tcraa. 


the 
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the goods or packages, papers'and clearances without 1813. 
being deemed a deviation, and in case of loss, capture, ——— 

, - Haosdohn 

seizure or detention by ony power whatever to pay ag^st 
a loss within two months after receipt of advice 
thereof by the assured without waiting for official docu¬ 
ments, at a premium of thirty guineas per cent, to re¬ 
turn ten per cent, on arrival. Loss by seizure, taking and 
detention of persons unknown. Plea, general issue. 

At the trial before Lord BMenbaraugh C. J. at the 
London sittings after Hilary term 1812, a verdict was 
found fur the plaiiitiffi .damages 250/., subject to the 
opinion of the Court on a case, with liberty to either 
party, by leave of the Court, to turn it into a fecial 
verdict. 

The case stated, that the plaintiffi a British 
merchant resident in London^ caused the policy to 
be effected, which it set forth; and that in August 
and September 1810 the plaintiff shipped the goods 
on account of himself and the several persons men¬ 
tioned in the case, who were separately interested in 
the several proportions stated, and who were all resi¬ 
dent at Hamburghf except the plaintiff, who was iate- 
rcsted in the proportion of one fourth, and Messrs. Wohlff 
and Schlussei\ who are subjects of the Emperor of 
Russia and domiciled there, and were stated to be 
intercstetl in the proportion of one sixteenth. In 
order to protect this shipment the plaintiff on his 
own behalf and as the agent for the several persons in¬ 
terested, and by their orders, applied for and obtained 
on the 9th of Aug. 181 o a licence “ to J.P. H. Hagedorn 
of London^ merchant, on behalf of himself and other 
British or neutral merchants, to load and export on 
board the vessel Frau Eliabe,'' bearing any flag except 

H 3 the 



lot 


CASES TN MICHAELMAS TKHM 






JBAltTT. 


n cfiro'o^as tl;m'in (Inscribed,)goods 
as aro permittod by law lo be cxpcTted, except lu'uip, 
from to an}* }K)rt in the Baltic not under 

blockade, notwitlislanding all the dociinn iits which ac- 
conijiany the shij> and cargo may rej'rr:c!;t the rame 
to be destined to any neutral < r lio-lile }<ori and to 
whomsoever such pa-operfy jtiay appc'ar to belong.” 
The ship sailed for »S 7 ./V/ .'.'/er"// where IVollff' i\w\ 
Schlussrr, to whom the geods veere eon: igned, laid u 
house of trade, and in eonseouence of lec'cfing w ilh bad 
weather put intoL/r/.a;/, a port in the dominions of the 
Emperor oi'Jfussia, in distress on the 23d yovciii/MTiS 1 c, 
and was innncdiati;lv seized bv a militarv force acting 

under the authority of the Emperor of Jlt/ssia, and the 

* 

cargo was afterwards taken out, and alihough the utmost 
exc'vtion was used by the consigr.ees to procure the 
restoration of the goods insured, the whole of the cargo 
was condenaic'd by certain eoimnissioners tor neutral 
riavigatioii acting under the* authority of the Emperor 
cA' Bassia, and in consecjuence thereof, the goods insured 
became wholly lost to the persons interested. IJcfore 
and at the lime of the insurance and loss there was 
open war between Itiissia ai.d this country. The case 
also stated the same facts respecting tlie situation of 
Hamlmriih, and the sanic orders in council as arc stated 
in Ilagcdoi'n v. Ikil (a). 


The question for the opinion of the Courtis, whether 
the plaintifl’ is entitled to I'ecover for all or any part of 
the interest insured, and tlie verdict is to be entered for 
such sum as the Court shall direct; and in ca.se the 
plaintiir is not entitled to recover any part, a nonsuit is 
to be entered. 


(«) vol. 1. p. 4J0, 


7addj/ 
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Taddy for tlie plaintiff, contemlecl that the licence 
extended to cover as well the Hamburgh and Itmsian 
interests as tl?kt wliich was British ; and in support of 
that })ropositjon, as to the Hamburgh interest he took the 
same grounds that were afterwards taken in Hagedorn 
V. Bell (a), anti as to iht? Russian he atlopted the argu¬ 
ments that wore used in MemiM v. BonhamiJj)^ and 
Flindt V. Crokatt (c), anti referred to the same autho¬ 
rities, and also to Fenton v. Pearson{d). And he fnrllier 
contended that if the Court should bo against him upon 
botit or either of tliosc points, still tlte insurance would 
!>e good lor the rest, the interests of llie several parties 
being foiinti to be several; in tlie sanje manner as though 
it shonitl be lielti that lliere were gootls on board not 
within the licence that w'onld not affect the licence in 
toto. And he cited Bonhcrshoid: Qjirst. Jur. Pub. 
lib. I. c. 12., the ea&e of the Goedc IIov2^{r) and Jongc 
Clara if). 


Ni’Xeii/iam conini, maintained that the plaintiff was 
not entitled to recover upon any part : atal as to 
that wliich was Hamburgh, he likewise nv.p'd the 
same arguments that were afterwards urged on the 
same side of the question in Hugedorn \. Bell. And 
as to the Bussian interest lu* relied oji Hcnnctt v. 
Bonham, Flindt v. Crokatt, and Same v. Scoct {g)', 
ami he farther insistt'd that if the insurance on the 
Hamburgh or Russian part of the cargo was illegal, 
the }>olicy befnig entire, the whole w as illegal, and for 
this he cited v. Diek {Ii), IVilson v. JSIarryat {i). 


f /.■) I AZ. ir S. 450. 
t(/) 417, 

(o) i? jtVi.'.ja.T. 

l/j b 7'A’. 31. 


(p 15 A.'f,',477. 

(f) r.Jv AM. (/) yi. 

{11} I i S.C. 2 Cfc’wy.iV'. F. C. 32 r. 

II 4 and 
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and Chalmers v. Bell {a) and though it may be said 
that in Parkin v. Bkk the goods all belonged to one 
person, and here to distinct persons, yet as the plaintiff 
acted as agent for all, and contractcil for himself and 
all concerned, it shall not be permitted to him to alter 
the nature of the contract with respect to the under- 
w'riter, so as to sever tlie legal from the illegal part, 
Shiffiicr V. Gordon ( b). He then contended that there 
was not that entire bona fidcs on the part of the plaintiff 
in the use of the licence which Sir Wm. Scott held to be 
essential to give effect to a licence, T/ie Cosmopolite (c) 
inasmuch as the plaintiff after obtaining it for the pur¬ 
pose of covering his own and other British or neutral 
propertj', applied it to cover Bussian property which was 
hostile, and he cited several cases to shew that licences 
are to be obtained by a fair and candid representation 
and to be fairly pursued; viz. The Vricndschaj* (d). Twee 
Gehroedei s (c), Nicoline (y), Minerva (g). So in many 
cases w'here a neutral has endeavoured to mask the 
property of an enemy with respect to a portion only 
of Ins cargo, it has been held to amount to a confisca¬ 
tion of the whole, 'Hie Eenrom (A), The Bosalie and 
The Odin (A),The GraafBcrnstorff'{l), Bynkcr^ 
shock, Qjiecst. J. P. lib. i. r. 12. IF the agent cannot protect 
himself, neither can he protect others ; the principal is 
involved in the fraud of iiis agent, JJoe v. Martin (m); 
and the Court of Adniirahy adopts the same rule, The 
Columbia (w), Calypso (o), Exchange (p). 

Cur. adv. vull. 


(<f) 3 77 r,s. ir Pull. 604. 
ff) P.ob. yirim CVi. i ;. 
!e) Kd-a>. Adm, Cas. 93. 
[h) a Jiob. Adm. Cas. 9. 
(k) I PoK Adm. Cas. ijo. 
(in) 4 7 ". P. 66. 

(f) a Pot, Adm, Cas-160. 


(b) I Z Past, 304. 

{d) 4 Pot. Adm, C IS- 96. 

(/) /Wrf.364. .£) / 3 ;V. ;-r, 

<i) JHd. .•558,9. 

(/) 3 Rot. Adw. C.s. 117. 

(h) I Pob Adm. Cas. 154. 

(f) Edw, Aim, Cas. 43: 4* 


Lord 
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Lord Ellenborouou C. on this day delivered 
the judgment of the Court in substance as follows: 

This was aVasc reserved at Guildhall on a trial be¬ 
fore me. It was an action on a policy of assurance on 
goods at and from London to any ports in the 
Baltic.” The question turns entirely upon the effect 
of the construction to be given to tlie licence which was 
granted to the plaintiff, who is described therein as of 
London^ merchant, on behalf of himself and other Bri^ 
tish or neutral merchants. The question is, whether 
tills licence extends to protect the whole property, or 
only a part. Unquestionably it cannot protect that 
part which is Russian^ that country being then hostile. 
It w'as contended also, tliat it could not protect that 
part which was Hamburgh property, as that country 
was to be regarded as not being in a state of neutrality 
within the meaning of the licence, even if she were not 
to be regarded as an enemy, Tlie first question then is, 
whether the contract of assurance was so entire as to be 
void in toto on account of either of these objections; and 
secondly, whether if not void in toto, it will cover the 
interest of tlie Hamburghers, as falling within the de¬ 
scription of neutral. As to the first question, we tliink 
that the mere accidental circumstance of several persons 
liaving employed one common agent, does not commu¬ 
nicate to the otlicrs the vice belonging to the property 
of one of the assured; but that die contract may bo 
distributed. In this case there was no common or joint 
interest in the whole of the property insured subsisting 
in the difterent individuals, nor is there any fraud. 
Had there been a partnership amongst all the parlies 
in the entire cargo, or even if any consent had been 
given to the employment of one common agent, the ob¬ 
jection 
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jcclion iniglit have had a'diflcmit effect; but as it now 
sbmds on the facts of this insurance, it must enure in 
point of legal effect as if it had been cffect^tl by serparate 
agents and on distinct policies. As to the 2d objection, 
we think that the Hamburgh interest was well covered 
by this policy. Tlie word neutral comprehends all 
subjects of all other suites with which eonnnerce is 
allowed to be carried on by existing orders ol’ eorineil, 
and against which states there has not bi*cn any <le- 
claration of war or act of hostility; which certainly 
was the case Hamburgh at the time of this iiisimince. 
We are of opinion therefore under these cirenmstaneos 
that judgment must be given for the plaintiff' as to the 
UrttisJi and Ha 7 nburgh property, and for the defendant 
as to that part winch was Jtussian. 


7rur%iry, 
Ju,v. iiih. 


JMellish and Another against Allnutt. (a) 


Policy cf issn- 
rar.ee on j,oodi 
at aiid from G. 
to the sh'ji’i 
port of dis- 
c!;ait{C, htgin- 
nii'g the advtii- 
ti.i’. on tlie .‘aid 
goo;l> fr. ni the 


^^^^SSUMPSIT on a policy of a.ssurancc, dated the 
7th of August 181C, lost or not lost, at and from 
Gotteiihw'gJi to the ship’s port or ports of discharge in 
the Baltic^ with liberty to carry, pse and exchange 
simulated papers and clearances, and to touch tit all 

ai)oa?d^th*'sai*d and placcs for any and all purjioscs, and to seek, 

ihip : held that ^ojn aiid cxcluingc convoys, warranted free from cap- 

tlic policy did “ 

not cover goods turc and seizurc in the ship s port or ports of dis- 
a*ifte^rior po t, cliargc, upoii goods Eiid ship callfcd the 6 «k-«;7-ok-, he- 

though they 

vreie ill a loaded state and in good safety at C. just before effecting the iii'iiraiic-. 

Payment of money into court generally upon a declaration containing a count on a 
policy of assurtmee, and the money counts, is only an admission of the eontraci, hut does 
not preclude the defendant from disputing his lialiil'ty, beyond such payment, for goods 
which were not loaded according to the terms of the policy. 


(u) This case was argued at Scrjcaats'^Itn before the commcnccmeni of 
last Easter term. 


ginning 
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(he adx'cnture upon the said p^oods from the 
loadiir^ th -rr'f aboard the s( id ship, and to continue 
until the:tn’iv:*(l, and the poods wore tiischarpod 
and .-.atciv landed at a preiiiiniii oi’ten guineas per cent, 
to return 5/. per cent, on arrival. The declaration 
averred that on the 2d of A>tpnst i8ro the shij) was in 
good safety at Goitrnlmfgh, and divers goods of groat 
value were then and there loaded on board to be carried 
from thence upon the voyage in the policy mentitmed 
and bound upon such voyage, and then proceeded to 
aver the interest and a loss by capture on tlie high seas. 
There were also counts lor money paid, had and received 
and <)n.an account stated. Plea, general issue. 

At the trial before Lord EUcnboroupti C. J. at the 
?Jiddlcsex sittings after Trinity term 1811, the Jury 
found a special verdict which stated in substance as far 
as concerns the ];rcscut question as follows : 

The policy was s^;l)^cr;bod by the defendant at the pre- 
iniuni stated in the declaration.andthe defendantreccived 


1815. 

jMelmsA 

against 

Allnutt# 


the same. The goods intended to- be covered by the po¬ 
licy were loadeti on l)oard the ship at Christian sand in 
Nonvay for the vtiyage insured, and the ship in the prose¬ 


cution of Midi vo^age^arrived with the goods at Gotten- 
hurgh bctiirc the eirecting I'fthc policy, and just before ef¬ 


fecting it, viz. on ih ■ 2d of August, the goods not having 
been nnlciachd after the sltipping thereof as aforesaid. 


wei e on board the sliip and together with the ship were in 
good safety there, and no (»ther goods were put on board 
the vessel at GoUcnourgh fur the said voyage. The 
hllip and gotids were afterwarils captured on the high 
seas in the proseciiiioii of her voyage; of all which the 
defendant had notice. And the defendant paitl into 
court gcneraliy in this cause under the common rule of 


court 
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court for that purpose the sum of 31/. los. being the 
amount of the premium. The special verdict then 
found that the defendant did not undertaler &c. in man¬ 
ner and form as in the three last counts is alleged. But 
whether on the whole matter found he did undertake 
&C. as in the £rst count is mentioned &c. (in the usual 
form) and they assess the damages at 268/. 10s. besides 
costs &c. And if upon the whole matter it shall appear 
to the Court tliat he did not undertake &c. (in the 
usual form). 

Upon the argument two questions M ere made; first, 
whether the goods shipped at Christiansand were or 
were not covered by the policy', at and from Gotten^ 
hurghy the usual blank for the place of shipment not 
having been filled up; secondly, Mhethor the defendant 
was precluded from taking objection on the first ques¬ 
tion by having paid money into court generally. 


Manyat for the plaintiffs, argued for ’the affirm¬ 
ative on both points, and upon the first he contended 
that it was enough that the goods were in a loaded state 
at Goitenhurghi and distinguished the cases of Robertson 
V. French (a), Jiorncyer v. Liishington (6), and White v. 
In^is (e), from the present, inasiiucli as in those cases 
the blank was filled up either with a place of loading 
or with words of reference to the place whence the risk 
commenced. And as to Spitta v. Woodman{d) though 
be admitted it vras against him, yet he said that it was a 
single case, and that the Court were not inclined to 
adopt it in Nonnen v. Reid (e). Upon the second 
point he contended that the payment of money into 

(«) 4 East, S3*. ( 4 ) 15 East, 46. (f) 

(<i) % Taunt. 4 i€, (e) z 6 East, 17b. See also BtU w. Hohtn, 

ibid. 240. 


•ourt 
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court generally was an admission by the defendant of 
his liability upon the contract alleged in every county 
and operate<^ as an estoppel against him, leaving only 
the quantum between the parties to be settled, which 
quantum the Jury had by their verdict ascertained; and 
he referred to Bennett v. Francis (a). 

Abbott for the defendant, on the first point contended 
that the policy never attached because the loading on 
board the said ship meant a loading at Gottetdmrgh^ 
and he relied on Spitta v. Woodman^ where the Court 
felt obliged to yield to the same objection as now made, 
though it appeared that the underwriter knew the goods 
were loaded at an antecedent port, so tliat the objection 
came in a more un&vorable shape than here, where it 
is not found that any such knowledge ^existed. And 
he fartlmr contended that there was a fatal variance 
between the averment that the goods were loaded at 
GottcnlmrgJLt which was a material averment, and the 
finding of the juiy; and he cited JLe Guidon^ ch. 2. art. i. 
and Hodgson v. Richardson ( b). Upon the other point 
he said that though the payment into court amoimted to 
an admission of the contract, it was like a payment on. 
account, which.would not preclude the party from dis¬ 
puting his farther liability, and could mever estop the 
Court from deciding, upon verdict found, according to 
the legal efiect of the contract; besides here the pay¬ 
ment being found to be the amount of tlie premium, 
was referable to the common counts, and the jury had 
so referred it by finding upon those counts for the de¬ 
fendant. 

Cur. adv. vult. 
(>} iJSiaek 
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I^ord ELLENiit)UO!.H;H C. J. on tin's <!;)}' d* livcrcd 

the judgiTiont of the Court in subslance ns lbll(r.vs: 

after stating the princi{)al jmrts of the (h/ Inrntion niid 

special verdict his Lordsliip continuei!: J'iiis . :i sj.eeijd 

verdict touiul jiriiicipsiily Ibr the juirj; h.- < . viding a 

nnostion ctH*:-!riution arisln*,'- tai ll>v wonfs <)f the 
« * 

jiolibv; and i!ie ijoestioti i.-\.'.i !!.«r .» v.oids ijnport 
tliut thi- goods \v( re to he to.: asi ;:t Guff> ;i!.ur;jJt^ or 
whether the iK'liev will cover 'roods ieden nntee.sientiv, 
provided tiicy were on hesml iti a load'd st;ite at Got- 
iotbwiih. As far as general reasotiiiig r.i:d eoiiveiiiciicc 
niav govern our decision, we niUit .snjtjiose that the 
making a policy to commence Irotii tlie loading at a 
partienler port is done in order to exclude the incoiivc- 
jiicncc of having to detonnine whe’tJier a prior damage 
mav not have' arisen to the good.s bcl<>re the coinnience- 
ment of the risk intended to be insured. 'J’hls ineonve- 
iiiencc is excluded by .sj'ecif. iiig that tlic loading shall he 
at a particular j>ot I: and the re.sponsibility of the under¬ 
writer is thereby narrowed. II' by the terms of this 
policy, it had been simply on a voyage at and from 
Gottnihurg^/i, the advejniire would have conimenecd 
from the loatiing at 0 <)Ui nbnr<^h; and the sub.soqucnt 
words, beginning the atlvcntiire from the loading thereof 
aboard the s.'iid ship, seem to have been introduced for 
the purjjpse of clearing up any doubt as to the risk, or 
rather perhajis for the purpose of making a more spe¬ 
cific designation of its commencement. To construe 
the subscquciit words “ from the loading &c.” to mean 
only*the same thing as being loaded., would be giving 
them no elTect, for that would be beginning the adven¬ 
ture at Gotlenbtirgh without regard to the loatiing. It 
seems thcrcibre to be the probable construeiion that 

7 the- 
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the loading meant must be subsequent to the ship’s 
arrival at the ]>ort, and during the time she is at the 
port wlu-'uce^lic voyage is to commence; and then the 
words “ and to continue &c.” will connect. If the word 
loailing is to be understood in a grammatical sense as 
descrij>tive of an act to be done, and not of the goods 
being in a loaded state, it can only be api)Jicd to one 
specific place, viz. where the cargo is to be taken on 
board ; whereas if it is to be understood as beiu'r loaded 
it will be descriptive of a loading at every place. The 
former is the more obvious and strictly grammatical 
construction. We are of opinion after much consider¬ 
ation that wx* shall not violate any rule of construction 
by construiiig this policy according to the construction 
of Sj)itla V. U oodmaii, which is the only case precisely 
in jioint with the present. In all the other cases there 
was a diflerence arising cither from the terms of the 
policy, as mHortinjcr v. Lushin^ionvihcTc the words were 
“ from the loading at the particular port (which port 
was expressly mentioned), or where they were” from 
the loading as aforesaid, or from the circumstances, as in 
Nomicn v. Kctllcvsdl (a) where an unloading in part and 
reloading had taken place at the port. For these rea¬ 
sons we are of opinion against the plaintiff on this 
principal point. Anollier question arisps on the effect 
of paying money into court generally. It is^said that 
money having been paid into court gcncralU’, impliedly 
admits the cause of action on every count. But w'e 
think, that it is only evidence from wiiich a conclusion of 
fact may be drawn, but that tliis finding cannot be con¬ 
sidered as an aliegatioit of the fact. The effect of pay¬ 
ing money into court may depend on the terms of the 

1 6 I 
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rule under which it is paid in. How is the Court t« 
judge of that effect, if the rule be not set out ? and if set 
out in toms, still it would be only evideffce, and the 
jury should have drawn the conclusion. It would not 
amount to more than an admission, that the party had 
entered into the contract, still leaving him at liberty 
to contend that he was not liable btyond the amount of 
such payment for goods which were not laden accord¬ 
ing to the terms of the jwlicy. We are of opinion 
therefore on both points for the defendant. 

Judgment for defendant. 


TTiartrf.j/, 
A'cv. 11th. 


Where defend¬ 
ant’s insurance 
brokers ciTccted 
several policies 
of assurance, 
some in the 
name and on 
account of their 
«wn firm 
others in the 
name of their 
own firm but 


Koster and Others, Assignees of Swan, 
(Bankrupt), against Eason. 

^^SSUMPSIT for money lent, money paid, money 
had and received, and on an account stated, upon 
promises made to the bankrupt, and also to the assignees. 
Plea, general issue, with a notice of set-off. At the 
trial before Bayley J. at the Lancaster summer assizes 
1812, a verdict was found for the plaintiffs, damages 
2750/. 19s. 2d., subject to the opinion of the Court on 


on account of . » „ 

their principals, the following casc; 

and others )n rpj,g aj.^ tjjg assignees of Swan 


, who wras an 

underwriter at Liverpool. The defendant and his part- 


the name and 
on account of 
their principals, 
for which prin¬ 
cipals they acted under a del credere commission, without the knowledge of the under¬ 
writers : held, that in an action brought against them for premiums by the assignees of 
one of the underwriters upon those policies, who had become bankrupt, the defendants 
might set off losses and returns due on all such of those policies as were eifected in the 
name of their own firm, but not on such as were effected in tire names of their principals, 
such losses and returns having become due on those policies before the time when the 
bankrupt (lopped payment, though they had never been adjusted by the bankrupt, but 
only by the other underwriters between the time of his stopping payment and committing 
the act-of bankruptcy, on which adjustment the defendants had given their principals 
etedit for the amount. 


1 
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ners, Alston^ Fitdaxj^ and Hodgson^ were insurance 
brokers at JLiverjmol under the firm of John Eason and 
Co. The ct^rse of dealing between Srjoan and , 7 . Easoti 
and Co. was for the latter, when they received orders 
for insurances from their correspondents, to present 
policies to Swan for his signature, who thereupon sub¬ 
scribed the same, and acknowle<lged the receipt of the 
premiums on the policies, and ,/. Eason and Co. became 
his debtors for die premiums, and when they had funds 
in hand, as has alwa3 & been the case, paid the losses 
which occuri’cd on such policies after they had been ad¬ 
justed and signed off by Swan.- and Swan had no other 
knowledge of the principals for whom the insurances 
were thus effected than the policies denoted. On the 
14ih of January 1811 Swan infbnncd J. Eason and Co. 
that he had a bill of exchange returned dishonoured, 
and that he did not feel himself authorized to sign off 
any farther losses; and in fact he stopjied payment and 
ceased to transact business on the 12th of January, 
and on the 28th wrote to . 7 . Eason and Co., requesting 
a statement of his underwriting account as early as con¬ 
venient, stating that they woidd of course see the pro¬ 
priety of letting all pending losses, averages, and re¬ 
turns lie over for the present. On the 7th of May fol¬ 
lowing he committed an act of bankruptcy,* and on the 
I ith a commission was taken out against him, and an 
assignment was made to the plaintiffs on the 6th of 
July. The balance due from J. Eason and Co. to the 
credit of Swan on the said underwriting account on the 
14th ofjamiaty, and also on the 7th of May 1811, for 
premiums, for which this action is brought, amount¬ 
ed to 2750/. 19s. 2d.; at both which times J. Eason and 
Co. held 19 policies ofinsurance, which they as insu- 
VOL. II. I 
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ranee brokers haxl procuretl to be effected, am! which had 
bt^cn- previously subscribed by Swattf in manner befbrs 
stated. Five of these policies were eficctwl by , 7 . Eason 
and Co., in the name and on the bc'hali of R. A. Gold- 
smidt of London ; four in the name and on the behall 
of James Finlaif and Co., who are partners in the firm 
of Easov and Co., but J. Eason and Co. arc not in 
part.Mcrship with James Finlay and Co., the firm of 
James Fitday ami Co. comprizing otliers than arc in the 
firm of ,/. Eason and Co.; one in the name and on the 
account of Finlay^ Hodgson^ and Co., the persons com¬ 
posing whicij firm arc also partners in the firm ol 
J. Eason and C'o., but that latter firm are not in part¬ 
nership with Finlay^ Hudgson^ and Co. Three in the 
name and on the behalf of Easotiy Alstouy and Co., who 
are the same persons as constitute the firm of J. Eason 
and Co., and who hold the same shares in both con¬ 
cerns, t 7 . Eason and Co. being general merchants, and 
also insurance brokers at Livet'pooly and Easotiy Alston. 
and Co. being general merchants at Glasgorjo ,• but thif 
fact was not known to Svean; two in the name of J 
Emsoh and Co., but on the behalf of the aforesaid firn 
of Easotiy AlstoHy and Co.; three in the name of J. £<250; 
and Co., aiid on the behalf of Uie aforesaid firm o 
James Finlay ai^d Co.; atul t)ne in the name of J. Easm 
and Co., and 011 the behalf of the aforesaid firm of Fin 
layy Ilodgsotty and Co. Losses on all these policie 
had occurred, and retunts had become dcmandable ii 
respect of iS’tCrtw’s subscription to the amount of 2822; 
12 A‘. "id. previously to the 12th of Januaryy and thes 
losses had been claimed by the tvssured from the under 
writers with Uic exception of two policies, but none c 
the losses or retumjg had been formally adjusted c 

signer 
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signed off by Swan br any of the underwriters. Be¬ 
tween the 12th of January and the 7th oiMay a great 
number ol' losses and returns were adjusted and 
signed off by the other underwriters on the policies, 
and after the 7th of May^ and before the commence¬ 
ment of this action, all the remaining losses and returns 
were adjusted and signed off by them; but Swan did 
not adjust or sign off any losses or returns whatever 
after the 12tli of Januaiy, but was frequently present 
before the 7th of May, when the other underwriters ad¬ 
justed and signed off losses, and knew that they were 
so done. J. Eason and Co. guaranteed to their respec¬ 
tive principals at the time of effecting the several poli¬ 
cies, but such guaruntic was not known to the se¬ 
veral underwriters, the due payment of all losses and re¬ 
turns on those policies; and they also from time to time 
as such losses and returns were adjusted and signetl off 
by the other underwriters, gave their principals the 
assured credit for the amount of the losses and returns 
on the said several policies under the aforesaid guaran- 
tie, but they had no directions from Swan' so to do. 
The defendant insists in this action, which is to be con¬ 
sidered as if it had been brought against all the partners 
of the firm of J, Eason and Co., upon a right to set off 
the amount of such losses and returns as were due from 
Swan before his bankruptcy, and have been so settled by 
J. Eason and Co. with their principals.. 

The question for the opinion of the Court is, whether 
the plaintiffs are entitled to recover all or any, and 
what part of the sum of 2750/. 195. 2d.: if they are 
entitled to recover all or any part, the verdict to stand, 
or be enteretl up accordingly; if otherwise, a nonsuit 
to be entered. 

I 2 Till.- 
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This case was argued in last Trinity term by Uitle- 
dale for the plaintiffs, and Scarlett for the defendant. 
For the defendant the cases of Grerve v. ^j/hibois (a), Bize 
V. JDickason{b). and Wienhdt v. Moberts [c) were relied 
on; and for the plaintiffs a distinction was taken be¬ 
tween those t ases and the preset, viz. that there it did 
not appear that the del cretlere commission was un- 
kno\vn to tlic underwriters; and it was also said, that 
at all events they only applied to those policies effected 
in the names of J. Eason and Co., and that in tlu> two 
latter cases the losses appeared to have been adjusted. 
Slice V. Clarkson {d) was also cited. 

Cur. adv, iidtf 


Lord Ellenborough C. J. on this day delivered 
the judgment of the Court as follows: 

This was an action to recover the sum of 2750/. 
19X. 2d. for premiums of insurance, and the question 
was, whether tlie defendant w'as entitled under the 
clause relating to mutual credit in 5 Geo. 2. c.30. .c. 28. 
to deduct for losses upon certain policies underwritten 
by Sloan. Swan was an underwriter, and the house of 
Bason and Co. (in which the defendant was a partner) 
were insurance brokers, and it was from the house of 
Eason and Co. Uiat the sum of 2750/. 19s. 2d. was due. 
There were 19 policies upon which Uie right to set off 
was claimed, and of these five were effected in the name 
and on the account of B. A. Goldsmidfi four in the 
name and on the .account of James Finlay and Co., one 
in the name and on the account of Finlay^ Hodgson^ 
and Co., three in the name and on the account of Easons 


fff) I T. Jt. 112. 

T(f) 1 Camp.N. P. C. 58ft. 


(i) iHd. 28.?. 

(d) 12 Emt, soj. 


Alston 
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Alston and Co., Itsio in the name and on the account of 
John Eason ^nd Co., and fow' in the name of John 
Eason and ; but as to three of those four on the 
account of James Finlay and Co., and as to tlie fourth 
of them on the account oi Finlay^ Hodgson^ and Co. 
The firms of Eason^ Alston, and Co., and of John Eason 
and Co., are composed of the same persons, but they 
trade in the former name at Glasgow, and in the latter 
at Liverpool some of the members of tliose firms, but 
not all, are also partners in the houses of James Finlay 
and Co., and Finlay, Hodgson, and Co., but there are 
also persons in the house of James Finlay and Co., who 
do not belong to the firms of Eason, Alston and Co., or 
of John Eason and Co. Of the ip policies therefore 
five arc in the name and on the account of the house 
from which the premiums are due; four more are in 
the name of that house, but not on its account, and the 
remaining ten are neither in the name nor on the ac¬ 
count of that house. Swan never adjusted or signed 
off any of the claims upon these policies, and from the 
embarrassed state of his circumstances he avow'edly de¬ 
clined it; but the house of Eason and Co. at the time 
of effecting those policies w'hich were not on their own 
account guaranteed to the parties interested the due 
payment of all losses and returns, and upon the ground 
of that guarantic they insist that they have J;he stmic 
right of set-off upon those policies as they have upon 
the policies which were in their owm name, and for their 
own account. T'he right of set-off upon the policies in 
their own names and for their own account was con¬ 
ceded upon the argument, and after the case of Gt ove 
and Dubois, and Bize and Dickasott, in ist Fenn Be- 
ports, which have been so long acted upon as tlie law 

I 3 upo» 
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Kos I CH 
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upon this subject, we dunk rightly; but the right upon 
the other policies was disputed. 'Fhc 5tiyof Geo. II- 
r. 30. s. 28. gives the right of set-off wircre there has 
been “ mutual credit given by the bankrupt and any 
other person, or mutual debts between the bankrupt 
and any other personand as credit was undoubtetlly 
given in this case by 5 avr« to Eason and Co. for the 
premiums, the question is M'hcther upon any of those 
policies it can properly be said that crcilit has been given 
h\ Eason and Co. toSxvan; and we think there is a dif¬ 
ference in this respect between the four ptdicies eflcctod 
in the names of Eason and Co. on the account of other 
persons, and the ten which were not effected iji their 
names. Upon the four Easo 7 i and Co. could maintain 
an action in their own names, if they had a lien upon 
the policies; or if they had paid their principals, they 
could in their own names, and on their own account, 
and without any control from the ])rincipals, enforce 
payment: and by subscribing to a policy in their own 
nanjcs, Szcaji. had consented that they should be at li¬ 
berty to stand in the character and situation of princi¬ 
pals, that in case of loss they should be entitled to act 
in all respects as his creditors, and that they should be 
considered as giving iiirn credit upon the policy at their 
own risk, and*on their owm account. Ujton the other 
policies, Ahe ten, Eason and Co. could not sue in their 
orwn names; they can in no event, though they may 
Iiave a lien upon the policies, or though they may pay 
their principals, bring an^' action but in the name of 
tlieir principals. Swan has not consented that they 
should in any case be entitled to stand as principals, or 
to be treated as the creditors, nor has he ever agreed 
that they should be considered as giving him credit at 

their 
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their own risk and on their own account. Their gua¬ 
ranteeing ^is solvency to the assured on those policies 
is a trunsa^on to which he is wholly a stranger, and 
from signing the policies in the names of the assured to 
them as brokers he has not authorized Eason and Co. 
the brokers, by means of such their guarantie given 
by them to the assured, (of which he was not privy) to 
claim and exercise the rights of principals as against 
him. In Grove v. DaboiSf i T. R. 112., and Bize v. 
Dickasony i T. 7 i. 285. already mentioned, and which 
are the only cases in favour of the set-off on account of 
losses, the policies upon which the right to set-off was 
claimed, were all in the names, not of the persons inte¬ 
rested, but of the broker who claimed the right of set-oC 
I’liosc cases therefore, though authorities in point in 
this case in favour of the defendant as to the four poli¬ 
cies, are no authorities as to the other ten, and as to 
those ten, we are of oirluion, upon the principle of there 
being a want of mutuality of credit between the parties, 
that the set-off cannot be supported. Tlie amount of 
the loss and rctiu'ns upon the nine policies upon which 
we think the set-off allowable is 580/. 144'. "jd. This 
reduces the debt to 2170/. 4s. 7</., and for that sum the 
verdict for the plaintiff must stand. 

Another answer to the claim as to thelen policies is 
this, that it docs not appear that the house of Eason 
and Co. have paid their principals, though they have 
given them credit for tlicsc losses and returns ; and if 
they have not paid them, the allow’ancc of this claim 
may either interfere with the rights of such principals, 
or may leave Swan’s estate exposed to a farther claim 
from those principals. Suppose the house of Eason and 
Co. to become insolvent and unable to satisfy their gua- 

1 4 ranties. 
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runtios, if tlie allowance of this set-off’ were j-o take 
away from the principals the right of chiining upon 
Sit'atis estate, it would be doing clear injj slice to the 
princip/»ls, w'ho ought to have the power of looking to 
Sican as their principal debtor, as well as to lHasou and 
Co., the giiaraiitei's for his solvency; and if the allow- 
anec of this set-off were not to take away from the prin¬ 
cipals the right of claiming upon Sv:av'% estate, itw'ould 
be great injiisiiee to SKfin's cstote; because in that case 
it woukl be liable to pay the principals a dividend, 
after having made Eason and Co. a payment to the 
extent of the whole demand. 

Judgment for the Plaintiff’s for 2170/. 4s. 'jd. (a) 

(ei) See Parker v. Smithf i()East,z^2. and Cummins y. Forrtsteij 
1 M. & S. 494. 


Thursday, 
Nov- util. 


Cranley against Hillary. 


^^CTION by the plaintiff as surviving partner of, 7 . 5 o/d’- 
y:in on a bill of exchange for 498/. 3^. drawn on the 
defendant by the plaintiff andhisdcceased partner, to their 
own order, and accepted by him. At the trial before Lord 
EUenhvrmigh C. J. at the Jjjndon sittings after last term, 
the defence was, that on tlic 28th of May 1812, before 
the bill became due, the defendant being under embar¬ 
rassed circumstances, called a nicetiug of his creditors, 
at which a resolution was entered into by them, and 
signed by the plaintiff for himself and partner, to accept 

should assign 

t.) the cieduurs certain debts, upon which they should execute a general release; and 
the assignment was executed, and all the cicditors except plaintllT leceivrd their compo¬ 
sition and executed the release, and plaintifl'might have received his promissory notes if 
he had applied for them', but it did not appear that defendant had ever tendered them to 
pbintiti'. or that he had ever applied forthcin ; and the plaiiitifT afterwards, and after the 
days ol pay.i fit oi the promissory notes had expired, surd the defendant on the bill of 
exchange: held that he was not precluded by the agreemeut from recovering. 

IS 


Where plaintiff", 
the draw'er of a 
bill of exchange 
accepted by de- 
lendant, agreed 
with Mm and 
the ri St ol his 

Cicaitor.totake 
a coinpo^ition 
ci Us. in the 
pound to be 
secured by pro- 
misS'iry imtcs 
to be given by 
d».ft njatit pay¬ 
able on davs 
certain, and 
thu' difeiidaiit 
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8 s. in the pound upon the amount of their respective 
debt's by turn instalments on the ist of September and 
31st o/ Dec\iber following, to be secured by promissory 
notes to be giveh by the defendant, the same being gua¬ 
ranteed by Frazer and Co. payable on the above days; 
and that the defendant should assign to the creditors 
certain debts mentioned in the said resolution, upon 
which the creditors should execute a general release. 
In pursuance of this resolution it was proved, that the 
assignment was executed by the defendant; and all the 
other creditors, except the plaintilF and his partner, re¬ 
ceived their composition and executed a general release, 
and the plaintiff might have received his promissory 
notes if he had applied for them, bid there xvas no evi¬ 
dence that the defendant had given or tendered them to 
the plaintiff, or that the latter had ever applied for 
them. His Lordship was of opinion under these cir-« 
cumstanccs that the plaintiff was entitled to recover, but 
upon being referred to the case of Boothbey v. Sovc~ 
den (a), gave leave to the defendant to move; wliereupoii 
Topping now moved for a new trial, and referred more 
particularly to that case; which he said was an agree¬ 
ment very similar to the present, being entered into 
with the plaintiffs and the rest of the creditors of the de¬ 
fendant to take his notes by way of colnjxisition lor 
their debts: and Lord Ellenborough, after stating that 
there was a sufficient consideration for such agreement, 
said, “ if the plaintiffs could shew that the defendant 
had refused to give them the notes according to the 
terms of the s^reement, they might be remitted to their 
original remedy, but that remedy is suspended by the 
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(«; I Camp. X, p C. 175. 
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agreement unless an infraction of the agreement on the 
part of the defendant is proved.” He coi|;^nded that 
here no infraction was proved; on the^contrary it aj>- 
pcared that the notes were ready for the plaintiff, who 
might hav'e received them upon applying for them; but 
he never did make application. There was therefore 
nothing like an infraction, unless the defendant's 
not having gone and tendered the notes amounted to 
such. 


Lord Eulembobough C. .T. I’he rule is, that the 
person to be discharged is bound to do the act, whieii 
is to discharge him, and not the other party. If the 
defendant had offered the notes at the time of action 
brought, it might have been a ground for staying the 
proceedings. As to Boothbej/ v. SoK'den, I do not know 
how far this point was distinctly made in that case; but 
if any thing incorrect was there laid down, there is no 
reason why we should adhere to it now. Perhaps, 
however, what is there laid down may be right, as it 
applied to the facts of that case. 

Bayuey . 1 . The note, it appears, ought to have been 
paid at the end of tiie year 1812; and this declaration 
was not delivered until Hilari/ term following, after tlie 
period of credit had elapsed. 

Dampier J. It is laid down by lAUleton (a), that 
the obligor of a bond conditioned for the payment of 
money at a particular day, is bound to seek the obligee, 
if he be in England^ and at the set day to tender him the 


(a) Sect. 340. 


money, 
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money, q^erwise he shall forfeit the bond. So in this 
cose, the o^endant was to give the notes, and therefore 
to go with them to the plaintiflj and he was not to go 
to the defendant. Suppose the condition had been to 
pay a sum of money, I apprehend the defendant 
must have sought out the party in order to pay it. 

Pet' Cwiawt Rule refused. 
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Bryant against Withers. 

° l^tv. 1 Jth. 


'J^^RESPASS for taking and carrying away the A debt for 
plaintiiFs goods; pleas, not guilty; secondly, as to toTwcditorliy* 
the taking 8cc., justifying under an act of parliament *t'?ri*^**k* 


made in the 13th of Eliz. intituled an act touching 
orders for bankruptsthirdly, justifying under a certain 
act of parliament made in the Jirst year of the reign of 
King James the first, intituled “ an act for the better 
relief of creditors against such as shall become bank¬ 
rupts;” fourthly, under a certain act of parliament made 
in the second year of the reign of King James the first, 
intituled (as before). Replication to the first plea, 
similiter. To the second, that the trespass^ were com¬ 
mitted by the defendant, under and by virtue of a com¬ 
mission of bankruptcy before that time awarded and 
issued against the plaintifi^ dated the 17 th of Aug. 1810, 
and alleged to be grounded on (among other statutes) 
the statutes in the second, third, and last pleas mentioned, 
and that such commission was awarded and issued upon 


r«plcy iii com¬ 
mitted by the 
debtor is suffi¬ 
cient to support 
a commission 
against him, 
tliough after- 
\Yards, and b«i- 
fore petitioning 
for surh com¬ 
mission, th« 
creditor obtains 
judgment 
against him for 
a sum of money 
including such 
debt; and the 
affidatit made 
in order to ob¬ 
tain the com-, 
mission may be' 
an affidavit of 
debt for monej 
tent. 

A bankrupt 
cannot be per¬ 
mitted in an 


the petition of one W. Stewart^ before thoi a creditor “ciion brought 

by him to try 

the validity of the commission to plead a prior act of bankniptcy, and a sofficient peti¬ 
tioning cieditor’s debt existing at that time to support a commission, in order to defeat 
rile subsisting commission. 

The statute written in the statute book under the year secundo (vulgo primo) Jac. 1 . 
c, 15. must be pleaded as of the first year. 

of 
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of the plaintiff, under which commission the plninlifl' 
was tleclnred a bankrupt, ujwn an act of ^ikruptcy 
alleged t. have been committed by lying in prison two 
months, &c. from the nth of Ajyril 1807, and that in 
order to obuiin the commission on the 13th of Juhj 
1810, the sail! Stcvmrl the petitioning creditor, made 
affidavit ill writing, that the plaintiff was then indebted 
to liim in tlie f um of \ool. for money lent and advanced. 
by liim to the jilaintiffi and that the conmiission was 
awarded and issued on tlie said affidavit, and that after 
the committing (uf the plaintiff o/* the act on <a:hich he U'as 
declared a hankmpt as aforesaid, and hfore the time tf 
making the affidavit, to wit, in Trinity term in tlie 50th 
year of the king, the saitl Stereart recovered judgment 
in this court against the plaintiff for 1056/. for his 
damages in an action upon promises, which judgment 
was signed on the 6th of July in the 50th year aforesaid, 
and that the said sum of 100/., in which the said Steveart 
by his affidavit, swore that the [daintiff was indebted to 
him, was included in the damages for which the judg¬ 
ment was recovered, and was part of the sum of 1056/., 
and at the time of making the affidavit, was not but had 
ceased to be a debt for money leni and advanced or a 
simple contract debt,and was merged in and extinguished 
by the judgment, and was a debt of record. The plea 
then negattivctl, tliat the plaintiff at tlie time of making 
the affidavit or of awarding or issuing the commission or 
ftt any time since, was indebted to Steveart, except on 
the judgment, and that the judgment was still in full 
force &c. 

Replication to the third plea, that long before the 
time of awarding and issuing the conmiission of bank¬ 
ruptcy, and long before the contracting the debt to 

St neart 
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Stewart upon which the commission was granted, to wit, 
on the 3tth of August in the'year 1806, he the plaintiff 
was a prisVier for debt, and detained as such, in the 
custody of the warden of the Fleet, and lay in prison 
upon such detention ibr two montlis and more, to wit, 
until and upon the 13th day of Ncmember, in the year 
lafl aforesaid, and that at and during the time of such 
detention, he was a trader, and was indebted to one 
Flight in the sum of \ool. and upwards, for a just and 
true debt then and still due and owing from him the 
plaintiff, and that the same was a good and sufficient 
j^etitioning creditor’s debt, to support a commission of 
bankruptcy against him, and that he by so lying in 
prison committed an act of bankruptcy, and might have 
been found and declared a bankrupt, and that Stewart, 
at the time the debt was contracted to him on which he 
grounded his petition for the commisson of bankruptcy, 
and at the time he made the affidavit and petitioned 
for the commission, had notice that the plaintiffihad com¬ 
mitted such prior act of bankruptcy, and of the other 
premises as aforesaid. 

Replication to the lust plea, that after the plaintiff 
had committed such act of bankruptcy as lastmentioned, 
and afler Stewart had notice of it, and before the award¬ 
ing and issuing of the said commission, 4 ;he plaintiff be¬ 
came and was indebted to Stewart in divers large sums of 
mon^, amounting to 3700/., and did at divers periods 
pay to, and Stewart with full knowledge of such act of 
bankruptcy, received of the plaintiff divers sums of 
money amounting to 3000/. part of the 3700^., and 
afterwards in Hilary term, in the 48th of the king im¬ 
pleaded the plaintiff in this court for the residue, and 
in Trinity term in the sotb year of the king, recovered 

against 
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against the plaintifl* 1056/. ibr his damages in the said 
action, which judgment at*lhe time of the awning and 
issuing the commission w'os and is in fiill{^orcc and 
effect,* and that the sum of 100/. mentioned in the 
affidavit, was and is included in the sum of 1056/. so 
secured by the said judgment, and was a debt which 
might have been proved under the commission, and 
that Slevcart, after the recovery of the said judgment, 
and whilst the same was in full force, to wit, on the 
13th day of Jn^in the j^ar 1810, exhibited his peti¬ 
tion for the purpose of obtaining a commission of 
bankruptcy against the plaintiff; and that upon such 
petition a commission was awarded and issued on 
the 17th of August 1*810, against the plaintiff; and that 
Stessaj't did not, before he exliibitcd such petition and 
caused such commission to be awarded and issued 
against the plaintiff, relinquish the said action. 

To these replications the defendant demurred, and 
assigned for causes, that it was not nor is competent to 
the plaintiff to set up or allege an act of bankruptcy, 
committed by him prior to that, or to the contract¬ 
ing of the debt upon which the subsisting commission of 
bankruptcy against him was applied for and issued, or 
to take advantage of any such prior act of bankruptcy, 
to invalidate the same commission; and also that the 
plaintiff hath not averred or shewn, that any sufficient 
petitioning creditor’s debt to ground a commission of 
bankruptcy existed before, and at the time of the 
act of bankruptcy by him alleged to have been com¬ 
mitted before that upon which the subsisting com¬ 
mission was awarded and issued, and also for that 
tlte same replications are, and each of them is, in 


XI 


various 
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various other respects uncertain, infomuJ, and insuf^ 
ficient. Sec. 

Abbott^ in support of the demurrer, contended that 
nil the replications were bad. He said that the git 
of the first replication was this, that inasmuch as the 
affidavit on which the commission was obtained was 
an affidavit of debt for money lent, and inasmuch as 
the simple-contract debt for money lent had, at tho 
time when that affidavit was made, become a debt of 
a higher nature by the operation of the judgment, 
therefore the affidavit was insufficient in fact. But to 
this it may be answered, that the 5 Geo. a. c. 30. s. 23. 
which requires the affidavit is merely directoiy (a). 
And, besides, it was competent to the petitioning cre¬ 
ditor to proceed on the debt as it stood at the time of 
the bankruptcy, notwithstanding the subsequent Judg¬ 
ment. Thus, in Ambrose v. Clendon (J), A. had looi. 
owing on simple contract before an act of bankruptcy, 
and one was afterwards secretly committed, and then a 
bond was taken ; and Lord Hardxeicke held, that this did 
not so far extinguish the simple contract, as to deprive 
the creditor of petitioning for a commission. And he 
said (c), “ The only question is, whether there was a debt 
subsisting sufficient to support the commission, and not 
of wluit effect the acceptance of the bond* is with regard 
to tlie bankrupt himself; the reason why it is’an extin¬ 
guishment with regard to the porty, is because the bond 
is a debt of a liigher nature; but in this proceeding 
both debts are the same.” As to the second replica¬ 
tion, the substance, however informally it may be 

(d) See Hill V. lltjlt, x H . JR. 196. ( f ) %Str. 1042* 

(c) Cm, Ttmf. Hardw. a68. 

pleaded. 
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pleaded, is^ that the pkintifT had committed an act of 
bankruptcy prior to the petitioning creditor^ dtht, and 
that there was a snfHcient debt to .support g cuni)ui.si>ion 
on tluit prior act. But Uie answer to this is, tliat 
though this objection miglit well lie in the mouths of 
olhci's, it is not competent to the bankrupt to make it: 
he cannot defeat his commission by setting up n prior 
acl of bankrujitey. This was decidetl in Drnnwan v. 

(n), where Lord Elhiiboroiig/i C. J. notices that it 
had been so ruled by Lord Ijmighborovgh; and Lord 
Kenyon held the same in Mcrccr v. JVisc (b). And tliis 
[joint, lo a certain extent, was considered in Hex v. 
Jiullork ip); tor tliere evidence was given of u prior act 
of bankruptcy, tliougli none was tendered of the exist¬ 
ence of a tlebt on which a commission might have 
been issued; but Meath J. sjiid if it had been tendered 
it would not have been received; and upon the peti¬ 
tion of Bullock to supersede his commission, the Lord 
Chancellor, though ho dismissed k on another ground, 
said that he had conversed with many of tlie Judges, 
and they thought that it was not competent for the 
bankrupt to avail himself of his prior act of bank¬ 
ruptcy. UjKjn the last replication the objection is, 
that Stevoari ought to have relinquished his action be¬ 
fore he petitioned for the commission; which objec¬ 
tion is founded on a mistaken construction of the 
49 G. 3. c. i2t. s. 14.; for that clause onl}' disables u 
creditor, who has brought an action against any bank¬ 
rupt in respect of any demand which might have been 
proved under the commission, from proving under the 
commission, without relinquishing his action .: but it 


(a) 9 £as:, 21 . 


(t) i£sp.N.Jf’.C.i2i. 


(c) 1 Taunt. j6. 

speaks 
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speaks only of proving; which is very distinct from 
petitioning; ^he statute theretbre does not apply. 

Ilolroydf contra, admitted that the git of the first 
replication had been correctly stated on the other side, 
but he denied that the answer given to it, namely, that 
the statute was only dirc£lory, was sufiicient; because this 
was not a mere objection of form to the affidavit, but 
of substance to the want of a good petitioning-cre¬ 
ditor’s debt. To give validity to a commission, it must 
appear that there was a petitioning creditor’s debt 
subsisting at the time of the act of bankruptcy (a), 
whereas liere, if the simple contract debt was ex¬ 
tinguished by the judgment, it is as if the debt had 
never existed; and so the affidavit is not founded 
ill fact; and it cannot be referred to the judgment 
debt, because a subsequent act of bankruptcy will 
then be wanting. Therefore it is no answer to say 
that the statute is only directory. But Ambrose v. 
Clcndon has been relied on; and it is true that in that 
case it was considered that though a bond had been 
given, the simple contract debt was still subsisting to 
support a commission; that case, however, affords this 
distinction, that the bond was the voluntary act of the 
party, and the creditor taking it might avoi J the bond, 
and resort back to his prior debt; but here he cannot 
avoid the judgment which is awarded by the Court. 
Upon the second replication, instead of supporting it, he 
took an exception to the plea, (w'hicb exceptionhe said was 
either good against tliis plea, or mutatis mutandis against 
the last, for one or other of them must be bad) vi*. 


1813. 


Bbtant 

against 

Withers. 


(c) See Dee v. Beuitett, iEsti.BT. P, t! ^97. 

VoL. II. K 


that 



* 3 => 

1813. 


Brvant 
against 
Wl riiEK!-. 


CASES IN MICTTAELMAS TERM 

< 

that it under slat. 1st instead of zds/i/r. i. la 

the statute bt>ok it is written niidor tlitA’car sreundo 
(vul^o priiuo}, and allliougli it aj)pcars lliat the parlia¬ 
ment was bej^un and holdon on the ipth of MareJ:, iti 
the hi st vear of the vci^-n of the kinff, that was w’ithin 

• «. * 1 ' 

ft few daysof the end of the fir. 1 year, queen Elix. having 
died on tlie 24th oi^larch preceding; and it also tuquars 
that it was continued until the 7th o\Juh/ ido/i, and then 
prorogued until the 7th of Pchrmry following ; both 
which latter dates w i're clearly in tlic s 'coiid year of the 
king. And as to the replicat'on to the last plea, he 
contended, that if a party cannot prove Iiis debt under 
a connni.ssion without relinquishing his action, he 
cannot cx eonsequenti sue out a coiiiinission upon hi.s 
debt without doing tin? same. And he coiujuireil it to 
the case of a creditor who has taken hi.-s debtor in cac;- 
cution upon a jiulgnicnt, who cannot alterwards sue 
out a commission on the same debt, {a) 

Abbott in rcpl^' to the exception taken to the pleas, ad¬ 
mitted that one of the two last pleas could not be sus¬ 
tained, but contended that the objection rather w ent to 
the last, because as it appeared that the parliament was 
begun in tlie first year of the king, and a» tliere was 
nothing to denote the precise day on which the statute 
passed, whether before or .after ilu; adjournment or 
prorogation, flic rule of law must apj»ly tliat nil enact¬ 
ments relate to the first day of holding" the pni liamciu; 
and therefore the statute was jiroiierly tle.‘crihed as of 
^le firtl year. 

(3 See C:\vi Z T St 11;. 

TJi.: 
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The C^urt disposed of these several points as diey 
occurred ii* the course of the argument. Upon the 
first, Lord FMenhorough C. J. said, that he did not 
find that Lord Hardwichr's judgment in Ambrose v. 
Clendoti proceeded on any such distinction as that taken 
by H(droydt but it was founded on this, that although 
the bond was an extinguishment with regard to the 
bankrupt himself^ because it was a debt of a higher na¬ 
ture, yet, in the proceeding under a commission of bank¬ 
ruptcy’, both debts were the same; or, in other words, in 
bankruptcy the creditors all come in pari passu. And 
he asked whether tins was really and truly less a debt 
for money lent, because it liad, to certain intents, been 
changed by the judgment. Still it might be for money 
lent, though for the better securing the money the 
creditor had obtained a judgment. Upon the second 
point, the Court agreed with Donovan v. Duff and 
the other cases; and Lord Fdlenborwtgh C. J. said 
that he should have thought it better if it had not been 
decided that proof of a prior act of bankruptcy should 
ever overset an existing commission; but if it were perj 
initted to the bankrupt himself to use this means of 
doing it, the most remote act of bankruptcy' and debt, 
for none but the bankrupt could avail himself of tlie 
statute of limitations, might be set up for tliis purpose, 
which would be highly miscliievous; and Bayley J. 
observed, that a collusion between the bankrupt and 
any one creditor, might protect the bankrupt from any 
commission wltate^er. And Dampieri, added, that 
the ground on which it was originally decide, that a 
prior act of bankruptcy should upset an existing 
commission, namely, that the party who had com- 
aiitted it was no longer a trader, was very tcch- 
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1813. nical. Upon the objection taken to the pleas, tlie 
Court agreed that the act of parliament rejated to the 

R T A N T 

agah st first da}^ of the parliament, it not iK'ing otherwise pro- 

IT H F. ft ^ 

"inded in the act itself (a), ami as that day appeared to bt? 
in the 1st year of the reign of king James, therefore 
the last plea was ill; and this made it unnecessary to 
consider of the exception taken to the replication to 
that plea. 

Judgment for the Defendant on the two 
first replications, and for the Plaintiff 
on the last plea. 


(<.) SvL 4 JiAt, 23. 


SauirJjv, The Kin G anainsi The Inhabitants of West 

A'ev. I3ih. 

CllAMOIlE. 


Rentino a cer- 
tlin number 
of ot land 
at so much per 
iujr. fur t lie 
pu 1 pose of 
plaiitinjr po:a- 
t.res, wtierc the 
piup'r J;;iec(l 
to 1 dkl ‘ lie 
land o! 'he 


appeal against an tinier of two jubtices for the 
removal of JVilliam Sorris, liis wife, and children, 
from the parish of Monddo.i Dn vrcU in the county of 
IVilfSi to the parish of Wtsf Cramore in the county of 
Somerset, the Court of Quarter Senoions eonfinned the 
order, subject to the opinion of this Court on the fol- 


land ord itady 
ploughed and 
inar.nl fd, and 
when ho tntti- 
ed upon it, it 


lowing ^casc: 

A settlement in the parish ol’ JVcsl (rnmorc watt 
proved by the respondents, subsequently to whlcli the 


pared^wa-^ield paupcr rented a honsc; at MoncUon Dacrell, of the 

ofianVoTa*valuc of 3/. per annum, and occupied and resided in it 

yearly value, as for four vcars. Durinij onc* year of his tenancy, ho 
it was increased * . , 

by being rented of one RossiUr 1 36' lugs_ ot land, at Moncktoit. 

ploughed and « ,» i /• , i • 

manured b) the DevereU, at the rate of ga. per lug, amounting to tne 

laiidiurd, al> 

though when tiie pauper tuA it the ploughing and manuting was begun, but mt fiuhht-d. 


sum 
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sum of ,5/. 2 s. for the pufpose of planting potatoes. 
He also, at the same time, rented of one Maisk 58 lugs, 
at Hill Deverellf an adjoining parish, at the same rate of 
9</. }jer lug, amounting to 2I. 45. gd. These rentings to¬ 
gether amounted to 1 ol. 6 s. ^d. The pauper agreed to 
take the land of Rnssiter ready ploughed and ma¬ 
nured ; and he took it the ploughing and inanuring 
was begun, hut not finished, but when he entered upon 
it, it was quite prepared. At the time of planting, he 
followed liossiter to plough, and planted the potatf>es 
himself which Avere afterwards covered in by the 
plough. The agreement witli Maish was similar to 
that with Rmsitcr; and when the pauj)er took and 
cnteretl Maish’s land, it Avas ready plouglied and ma- 
niii'ed. The potatoes were planted in the same m.an- 
ner as before stated. The two pieces of land together, 
without being ploughed and manured, were AA'orih 
about 2I. 8.?. per annum, but being ploughed and ma¬ 
nured Avere worth wdiat the pauper ])aid for them. The 
pauper took the two nieces ol‘ land in the spring for 
hoe crop, and he planted the potatoes in Mav, and 
took the croji out in November. 
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The King 
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West Cra- 
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Gasclce and Moore, in support of the order of ses¬ 
sions, stated, that this cjuse had been resorveil before 
Rex V. liingwood (a) was decided; but tliey at¬ 
tempted to distinguish it from that case, because there 
tlie laiul hiul been tlug bv the landlord before the 
letting; whereas here it is found that tlie ploughing 
and manuring Avas not completed when the pauper 
took the land of Rossitcr. And they cited the words 


(a) I M. & S. 381. 
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of Lf Blanc J. in Rex v. Rin^tcood, “ that the value of 
the tenement, increased by the labour htn^towctl upon 
it after the letting cannot be taken into the account.” 
And they saiil that this was nothing more than an 
agreement to take the land, and employ the landlord 
to improve its value. If instead of the landlord the 
pauper had cmployetl labourers for that purpose, surely 
it would not have conferred u settlement. 


Lord Ellenbokoitgu C. J. The pauper agreed to 
take a tenement, which should be of a certain value; 
and at the time when he entered on it, it was of that 
value; for the ploughing and manuring were then 
finished. 

Le Blanc J. The distinction endeavoured to be 
made does not vary the case; and it docs not appear 
that any precise sum w’as agreed to be paid for the 
labour. 'I'he observation alluded to from Rex v. 
Ringicood must be taken with reference to the case 
Uien bcl'ore the Court, and to the context where it 
is found, rather than as a general observation or apjdi- 
eable to a case of this kind. 

Order of Sessions quashed. 


Casberd was to have opposed tlie order. 
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The King against The Inhabitants of Rib- 

CliESTER. 

ywo jtisticcs by their order removed Robert Salt- 
housCi his wife and children, from Rihehester to 
Churchy both in the county of iMThcaster. The sessions, 
on appeal, <juashed the order, subject to the opinion of 
this Court upon the following case : 

The pauper R. Saltho7isc, when of the age of 17 or 
thereabouts, was bound apprentice by indenture, dated 
tlie 2d of November, 1790, to Messrs. Peel and Co. 
block or calico print cutters, for the term of six years. 
Peel and Co. by the imlenture, covenanting (amongst 
other things) to pay the pauper six shillings weekly 
during the term. These indentures vrere proved to 
have been executed by the pauper and his mother, but 
no evidence was given of their having been executed by 
Peel and Co. The pauper during the first two years 
of his term served Peel and Co., and slept in the town¬ 
ship of Ribchestcr. After the end of that period, he 
■was sent by his masters to work lor them in the town- 
shiii of Church, and he accordingly worked in the works 
of his masters in Church, and slept thgi’e, except on 
Saturday and Sunduy nights, when he went t<j sleep at 
his mother’s in Ribcheste?', and returned on the Monday. 
Eleven other apprentices left the works at Church on 
Saturday and returned on Monday, which the masters. 
Peel and Co., knew, and it was the usual custom for 
the apprentices to do so. nie pauper continued to 
work and sleep in tliis manner, for the term of two 
years longer, at the end of which time he entered into 

E 4 an 
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Where an ap¬ 
prentice who 
woiked and 
slep; at his 
masters’ woiks 
in C. a; weekly 
wagfi, went 
with their 
knowledge on 
Saturdays and 
Suiiduys lu S., 
aii<t Slept there, 
and returned to 
hii woik on 
Nlondayi. and 
war received by 
thern.and on 
the Suturecj af¬ 
ternoon bciore 
Shrove Tuesday 
(having the 
night before 
slept at C.) re¬ 
ceived his pay 
and never re¬ 
turned again to 
the service, 
and slept that 
anil the follow- 
ing night at 
Ji., but on quit¬ 
ting tlie works 
on Saturday had 
not formed any 
intention not to 
return, nor had 
he OH the Suit- 
day,i\oi could he 
hit the time 
wlien he diter- 
mined not to 
return : iieid 
that his settle- 
jiu nt was at 
C., Ins se.'vicc 
hat ii'.g ended 
on his quilting 
on Saturday. 
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an agreement with one Wahnsleji of ItibchcsU r^ for five 
meals in each week, for one shilling and cig^t-pe nce a 
week, and he accordingly went every Sninrdfty night n> 
Jialmsley^s house, in IUbchcsttr, and relumed (O the 
works in CAwr//, and slept there, except upon the Sa¬ 
turday and Sunday nights, as before. 'Ilu* pauper ron- 
tinnetl to reside and sleep in the manner lust-nieniione<l 
for a quarter of a year, until the Satut aajf befort* Shrove 
Tuesday I'jgS' "hen he received his |)ay, and never 
returnetl again to the service of his masters; hav¬ 
ing on the night before this Saturday slept in the works 
at C.hurch. The p.nupcr, when asked whether w^hen he 
quitted the works on the said Saftoday he Inul deter¬ 
mined not to return again, said that he could not say 
that he did determine not to return, but that it seemed 
he did not return. When asked whether on quilting 
Messrs. Peels' works in Churchy for the last time tm the 
Saturday afternoon, he had formed any intention not to 
return, he answered that he had not — being asked 
the said question as to Sunday^ he matle tlie same 
answer; and further said that he could not fi-x upon 
any particular point of time when he iletermined not to 
return. The pauper slept at IValmsley's, in Jtibrhcsler, 
on the Saturday night, and for the whole of the suc¬ 
ceeding week,' and then hiretl himself into another em¬ 
ployment. 

Holroyd and Sturhie in support of the order ol' ses¬ 
sions, contended that the pauper continued in the 
service under the indentures up to the Monday morn¬ 
ing when he actually left it, or at least over the 
Saturday night, at which time he had not any intention 
of quitting it; and therefore his sleeping at Rihehester 


on 
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on the Saturday night tFas under the indentures, and en¬ 
titled him to a settlement there. This, they said, was not 
like Rex v. Smarden (a) and Rex v. Barmby (6), a casual 
lodging of the apprentice at Ribchester, but was referable 
to the apprenticeship, because the case states that it was 
in the usual course and witli the masters’ knowledge for 
the apprentices to sleep away from theworkson Saturdays 
and Sundays. And they compared it to the cases of Rex 
V. StratJbrd-on~Avon (c), Rex v. Undermilheck (c?), and 
Rex V. Cajilcton {e\ some of which shewed that a re¬ 
sidence in another parish away from and without any 
work performed in that parish for the master, might 
yet be referred to the service with him, and gain a 
settlement there. Then, if the sleeping at Ribchester 
would be referable to the apprenticeship, unless the 
service under it was at an end, the question is when it 
was put an end to. As far as regards the masters, it 
certainly continued during the Saturday and Sunday i 
for it must be taken, from what the case states, that 
they would have received tlie pauper, had he returned 
on Monday. Then as to the pauper; his departure on 
the Saturday afternoon was an equivocal act, and if it 
bad been accompanied with an intention to quit the 
service, perhaps it might have been argued that that 
intention having been afterwards executed, the subse¬ 
quent quitting on the Monday should be relbrred to 
the original departure; though even there, as there 
was a locus poenitentiie till tlie Monday, it might 
have been hard so to refer it; but where the original 
departure was equivocal, and was unaccompanied 
with any such int^tion, nor, as far as appears 

(Jj 7£«f/,38i. 

Burr. S. C. 569. 
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bjr the case, wai aiiy sucji intention funned before the 
actual quitting on the Morulaj/j it would inverting 
the doctrine of relation to apply it to such a case. 

Lord EiXENBORoncH C. J. This is a Ciise in which 
there was not any express leave of absence gi^-en by 
the masters, but they had been in tlic Imbit of receiving 
back their apprentices after they had gone home and 
returned, and by so receiving tlieni lltey shewed tliat 
it was not their purpose to renounce them on that 
account. In pursuance of this indulgence the pauper 
went as usual on tlic Satwday night, and it does not 
appear w'hat his intention was at that time, or that he 
had formed any u}K)ii the subject either of returning 
or staying away. He did not, however, return on the 
Jdondu^; the end and conclusion, therefore, gives a, 
character and denomination to the original act of de¬ 
parture; finis nomen operi imponit. From what was 
finally' done we must collect what was his determina¬ 
tion when he first went away on the Saturday. We 
find that he did not return, and that he did not on 
tins occasion, as formerly, avail himself of the absence 
from Saturday to Monday as an indulgence. In Hex v. 
Stratford-upon-Avon the apprentice continued to per¬ 
form a species of service with his master while he 
lodged * with his mother, which w'as a circumstance to 
cover what might otherwise have been an interruption 
the service; it w'as therefore held that he gained a 
settlement where he lodged. But here it appears that 
the apprentice, by not returning to his sendee on 
the Monday^ had not left it on the Saturday under the 
usual indulgence; and therefore he must be considered 
as having broken the contract on the Saturday when 

7 hcv 
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he quitted^ his masters’ works; and, consequently^ 
Friday night was the last night of his residence ns an 
apprentice. The settlement, therefore, was at Clmch, 
where he slept on that night, and not at liibchester, 

LeBlanc J. There is one question which has very 
properly not been touched upon in the argument. It 
is stated that no evidence was given of the indentures 
having been executed by the master. But it appears 
that they were executed by the pauper, and that is 
binding. Upon the point made in argument, one can¬ 
not, perhaps, but lament that it should ever have been 
determined that an apprentice serving another person, 
with the leave of his original master, in another parish 
should gain a settlement in that parish. The Court, 
however, do not wish to disturb those cases. The 
question here is, whether there was any residence under 
the indentures of apprenticeship after the Saturday^ 
when the pauper left his master’s sci'vicc, and never 
afterwards returned. Without being obliged to have 
recourse to any difficult inquiry into the operations of 
his mind, the necessity of doing which is much against 
the argument used, we have here one clear line of feet 
respecting this apprentice which cannot deceive, viz. 
that when he left the service on the Saturday he re¬ 
ceived his wages up to that time, and after that time 
he never received any more. It appears, therefore, 
that he was not in the service of his master after quit¬ 
ting his service on the Saturday, 

BAYLEy^ I arn of the same opinion, ft is im¬ 
possible to say that this apprentice was serving under 
the indentures of apprentiqeship after the afternoon 

of 
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of the Saturdat/f when he received hb pav; anil never 
afterwards returned. The Court cannot look to what 
was passing in the mind of the apprentice, but to his 
acta. From the nature of the service he was only eni- 
ployeil locally at the manufactory during the ordinary 
w’orking days: but from Saturday to Monday hi' was 
free from his master. If, then, he was to liave that 
interval entirely to himself, and never returned after 
its expiration, at what time did he leave his masters’ 

that interval commenced, for he was not in a condition 
to do any act of service for his master after the Satur¬ 
day afternoon. 

Dampieb J. I am of the same opinion. The case 
of Sex V. Uudermi'ldeck, citeil in argument, is the only- 
case like the present; but in that case the master re¬ 
cognized the departure of the servant: for he paid 
h im his wages for the time of his absence. I'hat 
therefore affords a distinction. Here the appren¬ 
tice was at weekly wages, and whs paid on the 
Saturday; and the Friday night was the last night of 
his being in the actual service of his masters under the 
indentures; and the only question is, whether there 
was a constructive service, which was to go on during 
the Satterday and Sunday. It seems to me, that the 
circumstance of the apprentice not having returned on 
the Monday^ shews the time when the service deter¬ 
mined, namely, on the Saturday^ when he received 
his last wages; although, if he had returned, the 
masters by receiving him again would have recognised 
him as their apprentice during the period of his being 
absent. 

Order of Sessions quashed. 

Searlett and J. Williems were against the order. 
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The King against G. Williams. 

j.'^BBOTT for a rule nisi for an information 
in nature of quo warranto against thn defendant, 
for exercising the office of mayor of the borough of 
Carmarthen. By charter of incorporation of the fourth 
year of the reign of his present majefty, reciting that 
the corporation was dissolved, it was granted and con¬ 
firmed to the said borough by the name of the mayor, 
burgesses and commonalty, (inter alia) tliat there should 
be a mayor and 20 common council-men, wth power 
to hold fortnight courts for the swearing in of burgesses 
&c., and that the mayor, burgesses and commonalty, 
should yearly on Monday next, after Michaelmas day, 
elect from among themselves a fit person to be mayor, 
and two others to be sheriffs &c., to be sworn before 
12 burgesses to be appointed by the common*council; 
and that the mayor ^-c. should he inhabitants and resioiits 
'U'ithin the borough aforesaid, on pain cf forfeiting such 
sums of money ur amerciaments as should be imposed on 
them by the mayor, recorder, and major part of the common 
council-men, not exceeding iQol. It was stated to be the 
invariable custom, to ring the niarket-plaCc bell imme¬ 
diately before the holdhig ol’ any corporate meeting, as 
well on the charter as on other days, in order to give 
notice of iuch meeting being about to be holden, but 
that it was not customary to ring the bell before the hold¬ 
ing of the fortnight court; that on the charter day soon 
after the ringing of the bell, about 12 in the forenoon 
the mayor, burgesses and commonalty usually assembled 
in the hall, and after calling the fortnight court when 
10 such 
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such happened to fall on tlmt day, and swepring in the 
bui'gesscs ordered to be admitted, prtH'ecded imme¬ 
diately to the election and swearing in of the new 
mayor, &c.; and that it was not usual ulior adj<'urning 
tlie fortnight court to adjoiiin the corporate meeting to 
any other part of ihetlay; that on the charter day i8i2 
the mayor was electeil at a c(»rp()rafc meeting intme- 
diately succeeding the i«)rtnighf court. 'J'hat on 
Staia'ay previous to the charii'r day 1813, the said 
mayor informed the it>\vn-clerk that he ^iu)uld hohl the 
fortnight court at half past ten the next day, and the 
other at 11 o’clock. That tlie lu'xt momir)g at half 
past ton the bell was rung wlien the recoriler and town- 
clerk with a large portion of the burgc^s(s and com¬ 
monalty nssenibleil in the hall, and shortly after, the 
mavor came in and held the lorlnight court, the busi- 
ness of wliich lasted until a quarter before one, wlicu 
the mayor significnl his intention of adjourning until 
three o’clock, and then returning to hold the corporate 
mooting for the election of the new mayor &c. accord¬ 
ing to the charter, to wliieh several of tlie burgosse.- 
objectctl and protested against his leaving tlie assembly, 
and requested Iiim to procccxl in the business of the 
assembly, which the mayor, contrary to the advice of 
the recorder and the sense of the burgesses, refused; 
whereupon one Z). J. Edsardcs w’as immediately pro¬ 
posed by a burgess, and put in nomination as mayor 
for the year ensuing in the presence and hearing of the 
then mayor, and seconded by anotlier burgess, and no 
other candidate being then proposed, was declared by the 
burgesses aiul commonalty duly elected; but the mayor, 
after JCthaadcs liad l>een proposed and seconded, 
having Icli the hall, and the m«|^ortty ft the common 

council 
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council (feeing in the same interest with the mayor) 
not being asscmbledi nor present, no order or appoint¬ 
ment w{is made of 12 burgesses to swear in Edwardes: 
that the mayor, when he so left the hall, did not make 
proclamation of adjournment or give public notice there¬ 
of; that when Edwardes was proposed and seconded, a 
large majority of the burgesses were in or about the hall, 
many of whom came from a great distance; that Ed- 
’wardcs then took the chair and presided at the assembly. 
Tliat at three o’clock the old mayor, with the major part 
of the common council, returned to the hall and pro¬ 
ceeded to the council room, and continued there until 
five o’clock, and whilst there, were requested to appoint 
12 burgesses to swear in EdxmrdeSy but refused so to 
<lo. I'hat at five o’clock the old mayor, attended by 
several of the common council, came into court, at the 
assembly of the burgesses and commonalty, where 
Edwardes was prcsi<ling, and the old mayor proposed 
and nominatetl the defendant, who then resided, and 
now resides at a distance of 26 miles fi’dm the borougli, 
to be mayor for the year ensuing, which was secondtki 
by a common council-man; whereupon they were in¬ 
formed that Edxi firdes Laving been belbre duly elected, 
the defendant could not be legally elected in his room, 
and besides, that he was not a resident burgess as the 
charter required, and several burgesses protested 
against his nojnination, but the old mayor persisted in 
[>roceeding to theeleclion of the dcfendiUit, contrary to 
the advice of the recorder, and declared him duly 
elected, and he was accordingly sworn in, and acted 
and continues to act as mayor. 

One objection no^^ made upon these facts to thedeleiid- 
aui’s election was, that he was net resiaut within tlie bo¬ 
rough, 


tit 

rSi3. 

The feiw# 
agtdnu 
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rough) but the Court disposed of that by remarking that 
the charter did not seem to require resiancy as a qualifi¬ 
cation but only under n penalty. Another objection was, 
that before the deiendant was elected the office was full 
by a prior oJection ol' Edxeardrs. in support of w inch it 
was contended, that JCd'u.'ardrs had been <hdy nom*- 
iiated in the presence of tlic niay<»r at the charter 
court, of which the mayor had given notice hiniscH. 
as well as by the ringing of the bell, ami that he wa.s 
afterwanls declareil bv tJte buriresse> to he duly elected ; 
and although the mayor had at that time left the court, 
yet as the election liad well commenced, and the mayor 
had no right to absent himself at that period of it, it 
was competent to tlic burgesses to proceed and com¬ 
plete it in his absence. 

Lord Ellenbokovgii C. J. How can it Ik* con¬ 
tended, that this was an election matlc under the 
presidency* of the mayor, whose functions were super¬ 
seded by the burgesses. Supposing his absenting hini- 
iielf to be criminal, that will not render all that is done 
in liis absence valid; otherwise it would come to this, 
that in every case where the mayor should absent 
himself improperly, a good election might he made in 
his absence. 

Da.upier J. Tlie question is, whether this election 
took place at a meeting at wliich tlie mayor presided; 
and it is not stated, that he remained in the hull up to 
the time when the election was declared. In liar v. 
JkUler (a) it was considered as necessary for the mayor 

'a) 8 East, 389. 

to 
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to be present during the whole of the election until 
it was coifipleted; and that fot the want of his pro* 
sence the election was void; the reason of which is, 
that where the presence of any party is requiiv^d at an 
election, he must be personally present at the time 
when the election is declared. 

Per Cwiamy Rule refused (a). 


1813. 


The Kino 
uganst 
WltLlAMS. 


(fl) See R. V. Ellis, 9 Eastt 252. n. and Duke of licdford’s case, i’e. 253, 


The King against M. Hobson. 


K'iU. I7L1:. 


information was exhibited before a magistrate a pi r<.'.n who 
against the defendant on the stat. 2 Geo. 2. c. 26. 
ir. 4. for rowing a skiff upon the T%a?nt's between Grax^es- 

^ ‘ at wtcKly 

end and Windsor, for hire and gain, contrary to that 

* roii-iilcrci! as 

Statute, and not being within any of the cxceptiojis ip a pe- 

the 11& 12 W. c- 21. The evidence in support of 2<;. 2 l. -k 
the charge was this, “ that the defendant was seen a oii*;:,? rj 
witness on the Phames in a skiff rowing down the river, 3 ' • /‘•'f :'’ 

^ * ifeti, ocf. ft'hivf 

and towing some spars, ami that he told the witness ‘'''^7 • i>v'-a- 

” * sor. hf was 

that he was employed by Alessrs. i ?2 otcvt and Arnold, in a .ki;i 
mast-makers, and that he was going to the ship Slag off some at iid-sof 
the Red House at Dcptjbrd, to put the spin's on board ma-ul'^clurt to 
that ship for the said B. and A., whose servant lu? was, jm :,'i 

and that he also told him that he was not a waterman. *>>' 

them Willi their 

For the defendant, it appeared that he was a block- ai-.j iLi.tiiv to 
maker, and the servant of B. and A., who paid him so fomc v. .n'k'oa 
much per week, and that on the day stated in the in- Lw; ...I 'l cVu-’ 
formation their apprentice was sent to bore some holes 
on board the Stas, that one person could not bore the r > 

thitiicr oi i.'\ 

iiJg ihc skiff to the ship; and therefore the Court qiTi 4 i,;d tlie eoiivii.:;' . 


VoL. IT. 


holes. 
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holes, and that the defeiiflant was sent with tlie appren¬ 
tice in the boat, and that he (the defendant)*was not to 
receive any thing extra or in addition to his week!}' 
wages fiar going, rowing, or assisting to row the boat 
down to the Stag, and tliat the tilings which tlic ap¬ 
prentice and tlie defendaii^ hatl with them wore of Ji. 
and A.'^ own manufacturing. Tlie magistrate con¬ 
victed the defendant, and adjudged a forfeiture of 10/. 
And mnv the conviction having been rcmovcil by cer¬ 
tiorari into this court. 


2 'hc Altonicif^Ocnrral and Holland were called ujioi: 
to support it, and they admitted that the ({uestion was, 
whether the defendant could be taken to have bcei) 
romng for hire and gain; and contended that under 
the circumstances he might; as in tirder to satisfy those 
words it was not necessary he should be exjiressly hired 
for the particular job, or be paid for it separately, but it 
was enough that he was found to be hired at weeklv 
wages, and under that hiring engaged in this employ¬ 
ment, for which he was not qualified. And in supptiri 
of this construction they referred to the 11 & 12 R'. 3. 
c. 21., which recites the miscliief arising from the un- 
skill'ulness of watermen, and prohibits all such as 

are not du*ly qualified from lowing or plying on tlu“ 
T/iantcs between certain limits. In like manner the 
2 G. 2. (. 26. is directed to the same end, viz. that of 
kre])ing this business, w'hich requires great skill aiul 
attenlii>n, in the hands of persons duly qualified, fiir 
the better preservation of the lives of themselves and 
other subjects; and llic exception contained in the 8th 
section in favour of the owTicrs of quays and others, 
proves the generality of the prohibition, for if it be ne- 

cc9sar3' 
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cessary for tlie owners of quays wlio may use their own 
boats to employ watermen, the necessity of employing 
none but watermen applies a fortiori to other cases. 
The same danger would be likely to result from the 
unskilfulness of this defendant, whether he were paid 
for the particular job, or taken from his handicraft, for 
which he is paid weekly wages, to be employed in it; 
and he is in effect employed for hire and gain, if whilst 
he is employed his wages are still going on. 

Lord Ellenboroitoh C. J. The argument pushed 
to this length would go to shew that the clerk or servant 
of any person in attendance upon the courts who should 
take a sculler and row to Westminster with his master’s 
papers, would be a person within the statute. Such an 
act <)f the clerk or servant might be dangerous to his 
own as well as tlic navigation of others, but it W’ould 
he <lifficult I conceive to shew that he would be thereby 
a person rowing tor hire anti gain. 

Dampikr . 1 . It is not statetl that this was done in 
the usual course t»f the defendant’s business; and con¬ 
sistently with the statement it might have been the only 
time he had ever done it. 

Per Curiam, Conviction quashed. 

Gta-ncif was to have opposed the conviction, and he 
mentionetl a AIS. case of Rex v. Taylor (a), in which 
he said the same point was decided. 

We were favoured w>tl> this note by Mr. Gurney. 

(a) Rexy. Taylor, Easter Term, 30 Geo. 3. 

This was an information against the defendant for unlawfully causing 
his apprentice to row or work on the river names in the parish of St. 

L 7, John, 
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Jackson against Yate. 

affiilavit to holtl to bail niatlo by the plaintiff 
stated, that the deleiulant was indebtcnl to him in 
the sum of 450/. as indors(*e of a promissory note inn<lc 
by the defendant, without stating the date ol the note, 
or that it was payable on dtanand, or that it was due or 
})ayable at a day then past; for which defects Coiiiifii 
obtained a rule nisi to discharge tlie defendant out of 


/t'c-./Ar/ii. r, 

A'.'V. 1 rth* 

to 

liold to bail, 

“ iKlciid- 
ant i- in iflti. d 
to pKin -.jl' in 
4.tc.’.as i.-iloin'c 
01 a nrcnV'SiTv 
noti majc- oj' 
dfit i-.uant, ’ 
v-'. !:oi;t stating 
llic date of tlie 
nolo, or tiial it 
V- s payanie on 

tL ;.tur-J, 01 tliat it was due or payable at a day then part, is iii.siifficient. 


a certain boat called a skirt, for hire and gain, contrary 
to the statute. The evidence was, that the defendant, who was a mast 
and blockmakev at a'appir.^, had sent an appientice in one of his boats 
front hisyard at purpose of cairv-ing a main cross tree 

top and trc-.>tl tret' on boaid a ship lying at Iil,:ck-j<all. The defend' 
ant ott'cied to prove that he did not receive any hire or gain whatsoever; 
but the magistrate rot consideiing ild, evidence to be material, pro* 
cetded to convict ihc defendant in the penalty of 10/. The conviction 
having been removed, J\'Tafryat contended that tlic evidence was not 
surticient to prov'. the otfence; it did not appear to have been done for 
hire o: g-'-in. —Krskii.e conu.t. The magistrate who hears evidence on 
a summary proceeding, and who i-, to convict or acquit upon that evi¬ 
dence, nay infer cveiy tiling which tlie evidence prima facie imports, 
ni.less evidence is adiluccd by the defendant to repel the inference, 
'i'hc justice had a light to presume that, when an act was done which 
by lilt ordinary couisc of navigation would entitle him to the payment 
of 2J., the defrtidant received it. Supposing it was sending manufac¬ 
tures ho^me, though it would not have been hire, it would be gain. 

Lord Kenvon C. J That would he strainlug the construction of 
tils statute far beyond its fair impoil. The informer must have a 
witness to fasten the iact. ' 1 ‘herc is no evidence of hire or gain in the 
least, 

Grose T. agreed that justices should convict on the evidence, as a 
Judge would at nisi priiis. Cariying for hire and gain is the ofFencc. 
If this servant was cairyiiig his niasttr’s pieperiy and not for hire or 
gain, he ckaily is not liable. In penal piocecdings we arc not to 
presume. 

' Conviction quashed. 

custody 
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custody filing common bail, and cited MacAenz/V v. 1813. 
Mackenzie (a), and Perks v. Severn (b). —— 

' ' Jackson 

against 

• ^^ATE* 

StorkSf who sliewed cause, relied on Davison v. 

March (c), where the affidavit to hold to bail upon a 
bill of exchange was held good, though it did not allege 
the bill to have become due, on the ground that the 
plaintiff might be indicted fur pcrjiirj' if tl»e bill was not 
due, inasmuch as the defendant would not in that case 
be indebted to him. 

But Bayley J. distinguished that case, because there 
the defendant was stated to be indorsee of the bill, and 
as such was only a collateral security, and could not be 
indebted unlesi. the bill had become due, and had been 
dishonoured; but here the <lefendant being the maker 
(*i' the note, the afl^da^^t that he was indebted might be 
true, and yet the iu»te might not be due at this time, 
because the maker of a j)romissory note becomes a 
debtor presently, though the note be payable at a 
future day. It is debitum in praesenti solvendum in 
futuro. 

Per Curiam^ Rule absolute. 

I T-R. 716. { 1 ) 7 Ejst, 194. (.') 1 iV”. R. 157. 


I- J 
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Drury and Others, Executors of W. O’iiiiiKV 

J-'ri.’ay, 

N:v. 19th. Drury, deceased, again,si Lady (i.vRONKH 

and Others, Executors of Lord Oahdnkr. 


■Where the ad- 
miial rom- 
msiidinjr on the 
Csrk station 
issued orders to 
the captain of a 
frigate on tliat 
sta’.lon to go CM 
a particular ser¬ 
vice, and after- 
Vutds to cruise 
wilhin certain 
limits (or six 
xsccks, and the 


^Z^SSL^MPSIT lor money Jmd and received hy tJn* 
delcndants' testator to tlto use of tlu* plainti/Is’ 


testator. At the trial before Lttrd r.llt uboroa^/i C.J., 
at the London sittings after last llilarij term, a ver¬ 


dict tvas found for the plaintiff’for 196/. 17.V. subject to 
the opinion of the Court ujion the following case: 

On the 21 St of Janmnj 1805, Admiral Lord Ga) fi¬ 


tter was commander under the orders of the Lords 


frigate after 
performing the 
service began 
her cruise, and 
returned with a 
prize to Cot I:, 
and afterwards 
the admiral 
being directed 
by the admiral¬ 
ty to take one 
of the frigate- 
and proceed to 
PlymvMh for 
further orders, 
and to direct 
another admiral 
to take the 
command, did 
accordingly di¬ 
rect another 


Commissioners of the Admiralty, dated the 8th and 
20th of xhinc 1803, of the ships and vessels emjfloycd 
upon the Cork station, of which the Topaze frigate was 
one, and Rear Admiral Drurt) was serving under him, 
in pursuance of an order of the Admiralty, datetl the 
13 th of Drcnnhcr 1804. On the said 21st ot Januanjy 
Lord Gardner issued orilers to Captain Lake of the 
Tupaze to take under his convoy a Spanish ship, which 
had been detained, and proceed wiili her oil’ Plpmonih^ 
and having seen her in safety in that port, to jjroeetti 
and cnuise between 48' and 52“ N. hititudc, and lo- 


admiral to take under his command the frigate, among others, and afterwards took hit-- 
self the said frigate, and sailed in her to and was appointid rommainler or't' -.- 

Channel fleet, and issued an order to the captain of the frigate to cruize for a particular 
purpose for a week, and at the expiration ot that time to proceed in execution of tbr 
former orders which he had received from him; and the frigate sailed from Plymeuti-, 
snd afterwards arrived within the limits prescribed hy the former orders (which were 
taken to be within the limits of the Cork station,) and made two captures, one within and 


another without those limits: held that the admiral so appointed and commanding on 
he Cerk station at tire titiic of the captures was entitled to the flag 8 th of that whtcli 
was captured wilhin the limits, not as being privy to tire former orders (which orders were 
not suspended by the last order, and again subsisting at the time of the capture, but were 
expired by efflux of time,) but as admiral of the station within the limits of which the said 
frigate had made the capture. 


and 
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iuhI 20° W. longitude, for tlie protection of the trade of 
his majesty’s subjects, and the annoyance of the enemy, 
a.'itl for certain otht?r purposes mentioned in the order; 
and die order proceeded thus: “and in the event ofyour 
falling in with or obtaining any certain intelligence of 
tlie enemy’s fleet having put to sea from Brest or any 
other port, you are to act agretjably to ortlers of the 
2otli of Jurii' last, but in case you should not fall in 
with the enemy’s fleet, or gain any important intelli¬ 
gence which you may judge necessary for immediate 
iniormation, yon arc to continue on this service Jbr the 
spare o/'six xicc/es from yonr arrival on your station^ and 
;:L the expiration thereof you are to return to this har- 
I'lnir for farther orders.” The Topaze under this 

ortlcr from Cork harbour on the 26th of January with 
the Spanish ship under her convoy, and having seen 
her safe into I’lymouth, sailed from thence on the i ith 
of Fchntary, and in her return to Cork, in 48“^ 27' N. 
i; 21' \y., made a capture (about which there was 
no question,) and arrived in Cork harbour on the 22d 
oi' February. On the 25th an order was issued to Lord 
Gardner by the Admiralty, directing him to shift his 
flag to one of tlie frigates under liis command, then at 
('ork, and proceed in her to Plymouth, and remain 
there till farther orders, and to direct* Roar Admiral 
Drury to shift his flag, and take under his command 
the ships and vessels under his (Lord Gardner'^) orders, 
leaving with him all unexecuted orders, anti giving him 
such instructions as might be necessarv for his guidance. 
In pursuance of this oriler Lord GardtU'r on the 5th 
of March issued directions to Rear Admiral Drtery ^o 
take untler his command the ships and vesseU named 
in the margin of those directions, amongst which was 

L 4 the 
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I’Ki'Ry 

l.ll. (J.'.RDNKR. 


tlip '/hpaze, informing hinj that there would bo dcli- 
vored to him a packet containing all nnoxccutod or¬ 
ders, letters, and papers which he (I,ord (i.‘ had ri'- 
c<ivcd for his goverinnent, &c. On the 151)1 of M,/rrA 


Lord i.iar(hur and suite sailed in the IVoin Co;/ 

harbour for y^/fZ/ww///, and nrriM'd thither and l.andrd on 
the r-fh. On the 20th, tlie Lords ('oinniissittners of 
the Admiralty appointed I,ord Ciardver to the etmimand 
ofiho Cluinnel fleet, and Itis Lordship on the ^rtli gave 
the following ortier toC'aptain Jjukr: “ 'I'lie LordsC'oin- 
inissioncrs of the Admiralty having transmitted to me a 
copy of a letter they received from the masters of L/ow/'s 
Coffee-house respecting the unproleetetl state of tlu 
lioinruard-lK’inid convtjy from Surinavt, y<Hi are hereby 
reMi'ireil and directed, in obedience* to their Lortlships’ 
directions, to prf)ceed to sea, :n:d cruise for one week to 
the westward for the proteetion oi'tlie stiiil convoy, and 
at ilie expiratitm of thel time it is their I^ordsliip>’ di- 
rectioh.s that you proceei! in cxtxutlon of the firmer 
orders which you have receiver! from nx*, and at the 
expiralion thereof you are to return to your formtr 
station at f Ve/-, and I'oliow the orders of Hear Admiral 
Drunj." I'iie 'Fopazi' saih tl on the ist of and 

on the 21st arrived In ;8 58" N. 11 5' W. On the 
8lh of d/e;//, ill 36' N. I .V 43' \\\, she ca[>tnred the 
SjjuniJi j;i i*.ati er, ami on the 2cth, in 
50 13' N. 21 47' (not within the limits prescribed 
by the orcu-rs of the 21st of Janiiatip) she captured, 
alter eha ;e, ilie ,Sy/<7///.s//privati t“r, and on the 

7th of Jiax’ came to anchor in Cork harbour. Rear 
Admiral Drurp, from tlie date of the ord‘‘r given to 
him by Lord Cardiur^ continued at Cork h4rbour 
under that order until after the return of the Tojtazc 

13 to 
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to Cork^ and during that time JLord Gardner continued 
in tl»e command of the Channel fleet, under the fore¬ 
going order from the Admiralty of the 20th March 
1805. Gardner in his lifetime, under and by 

virtue of llie king’s ])rocluination Jiereinafter men¬ 
tioned, received, as the commander in chief’s share of 
the flag proportioiis of the produce of tJie said prizes 
u'hich were tlidy condemned, the sum of 196/. 175. 
By his majesty’s proclamation, issued on the 31st of 
Januartf 1805, for the distribution of prizes, his ma¬ 
jesty (amongst other tilings) ordered and directed that 
the captain or cajitains of any slnjis or vessels who should 
be actually on board at the time of taking any prize, 
should liave 3-8th parts; but in case any prize 
should be taken by any ships or vessels under the com¬ 
mand of a flag or flags, the flag oflicer or officers being 
actually on board, or directing and assisting in the cap¬ 
ture should have one of the 3-8th parts. And it was 
directed that the following regtdations (amongst others 
which iK> not ajiply to this case) should be observed 
concerning the i-tith granted to the flag officer or 
officers who siiould actually be on board at the taking 
of any prize, or should be directing or assisting therein, 

} ^t, 'riiat a captain of a ship should be deemed to be 
under the eonunand of a flag when he should actually 
have received some order directly from, or be acting in 
execiuion of some order issued by a flag officer, and 
sliould be deemed to continue under the command of 


1813. 

against 

Ld. Uakdner. 


sucli Hag so long as the flag officer by whom the order 
was issued, or any other flag officer acting upon the 
same station should continue upon such station, or > 
until such captain should have received some order 
directly from, or be acting in execution of some order 

issued 
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PKI'K V 
if 

<»Ar.DNER, 


issued bv some other llliig ofticer or the Lords Coitj- 
inissioners of the Adniinilty. 2dly, Thut a flag ol- 
ficer, commander in cliieii wlicn there is but one flag 
officer upon service, shoiihl have t<i his own use the 
said i-8th part of the prizes taken by slii{)s and ves¬ 
sels under his coininaad. dtlily, 'riiat a chief flag 

•t 

ofliccr quitting a station either to return home or to 
assume another conunand, or otherwise, except upon 
some particular urgent service with the intention of 
returning to the station as soon as such .'crvice is pei- 
formed, should have no share of j)rizes taken by the 
ships or vessels left behind, after he should Iiave passed 
the limits of the station, or after he should have sur¬ 
rendered llie command to another flag officer, ap¬ 
pointed by the Admiralty to be commander in chief 
upon such station. icthly, That when more flag 
officers than one serve together, the 8th pari of the 
prizes taken by any ship or vessel of' the fleet or scpia- 
dron should be dividetl in the following proporlit>ns, 
viz. if there be but two flag oflicers, the chief shoultl 
have 2-3rd jiarts of the said i-8th, and the other 
should havt; tlur remaining 3d part, &c. 

The question fl)r the opinioti of the Court is, whether, 
under the above circumstances, Hear Atimiral Dnoy was 
entitled to the flag Btli of the aforesaid prizes, or eitlier 
of them, or to any part of such 8tli. If the Court 
should be of opinion that he was entitled to such 8tli, 
the verdict is to stand ; ami if' the Court should be of 
opinion that be w:is entitled to tlie 8lh of one of the 
said prizes oidy, the verdict to be reducc*d U) a sum 
equivalent to the said 8th; and if the Court sliould be 
of opinion that he was entitled to a part of the said flag 
8th, the verdict to be reduced to a sum equivalent to 
12 such 
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such part: but if the Court.shuulcl be of opinion that 
Jie was not entitled to any part, then the verdict to be 
set aside and a nonsuit entered. 


18x3. 


Dkvky 

against 

l.d. Garoncu. 


Gifford for the plaintiffs, stated the question to be, 
whether the plaintiffs, as the representatives of Admiral 
Drurih were entitled to a flag 8th of both or cither of 
(he prizes; and he contended that they were entitled to 
a flag 8 th of both. He said that the result of the docu¬ 
ments relating to the cessation of Lord Gardner’s 
cointnand on the CorA- station, and the appointment of 
Admiral JJrnrj/ to it, would probably not be denied to 
be this, that as soon as Lortl Gardner received the order 
from the Admiralty to shift his flag and quit the station, 
and gave tlirections to Admiral Drnrij to ta.keupon him 
the command of the ships on that station, he (Lord G.) 
ceased to be the commander, and Admiral Drurjj be¬ 
came such. lie also said that it was clear by the 6th 
article of the prize proclamation, that the chief flag 
ofliccr (juitting .a station was not cfititled to any share 
of the prizes taken after he liasp.asscd the limits of that 
station. (.)n the 5th of Manh thcrei’ore Lord Gardner 
ceased to have the command on the ('orlc station, and 
he also ccasctl to have any claim to a share of the 
prizes taken by the ships on that station* after he had 
passed its limits; and Admiral Z)rwry became entitled 
to a share t)f all prizes taken by the ships on that sta¬ 
tion, notwithstanding those ships might be acting under 
orders not issued by himself but by his predecessor. 
This was so decided in Lord Nelson v. Tucker (a), since 
which the 6th aiticle of the proclamation has been 


(a) 4 East, 338. See also Ld, Ktith v. Pringle, it. 262. 


framed 
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framed in the spirit of thafdecision. Admiral Prw/vy llieii 
would be entitled to the flag 8th of the prizes taken by 
the Topaze^ which was transferred with the rest of the 
■slops to his coniniand, and alter pi‘il«»nning the jmrticu- 
lar service of carrying I.,ord (». to PlymuKth, returned to 
and was in the e.xociition ol'iicr Ibrnier orders when the 
prizes were made, unless it can be shewri that the order 
afterwards issu<-d on the 30th of Murch by Lord G. at 
Phjmouth was such an interruption of the former orders 
as to make an excepted case in favour ol' L(»rd Ci.’s claim. 
And this brings it to a cjuestion upon tin' t'flect ol' that 
subsequent order. It is submitteil that its effect was 
not to annul the previous orders, but was, in the lan¬ 
guage of Sir IVm, Scott [a), confirmatory of and coinci¬ 
dent with those orders, operating only at the utmost as a 
suspension of them lor tlie time the Topaze was di- 
jjected to cruise; w Inch time had elapsed, and she had 

returned to her I’ormer ortlers when the captures were 

■ 

made. The ortler was to cruise for one terr/-, and then 
to proceed in execution of the former orders; and it. 
appears that the Topaze sailed on the i.st Ajnily and 
did not make the captures until after the 2i.st, when 
she had got within the limits [)rcscribod by the former 
orders, and was in the execution of them. And this 
mainly distinguishes the case from that of the Oriun{b), 
decitled by .Sir IVm. Scott, ami afterwards confirmed 
upon a})peal; because the ground of dial decision w as, 
that the captures were made under the orders of the 
admiralty, not confirmatory of nor coincident with the 
orders of the admiral, but suspemling and annulling 
those orders for the time, and producing captures vchich 

{(t) 4 Rob. Aim, Cm. 38c. (h) 4 Rob. Aim. Cos, 380. 


'WOtdd 
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'vxiuid not othrr-wise have taken place. And Lord Ellett- 
boroughy fh commenting on that case in Harvey v. 
Cooke (a), said, “ The ground of our decision was, that 
there was a new departure, as it were, from the captain’s 
original command by the special and paramount order 
of the Admiralty, appointing a certain deviation from 
his original orders, after which he M'as to return again 
under the command of the admiral: and the prize hap- 
pened to be taken during the dexiation'^ But in Lady 
Gardner v. Lane (/v), which was more like the present 
case, the Court held that a partial modification of for¬ 
mer orders by a subsequent order issued by the com¬ 
mander upon another station, did not superseile those 
orders, or entitle tlie commander issuing such subse¬ 
quent order to a share of prizes taken by a ship acting 
under the modified orders, in derogation of the rights of 
another commander. And it may be observed that this 
is a case less favourable to such a claim than that was, 
because here the subse(]uent order having been exe¬ 
cuted, the ship was completely remitted to her original 
orders. As to one of the prizes which was capturc*d a 
little without the limits of the first orders, in answer to 
an incjuiry from the Court whether it could not be as¬ 
certained if the chase began within the limits, he said 
that search hatl been made in the log-bodv, but that it 
did not ajipear by that, and the captain was out of the 
kingdom; but he contended that as the capture was 
near ujion the limits, and as it was sluic'd to have been 
made after cliase, it was most probable that the chase 
w'as begun w ithin the limits, which the Court would 
rather presume, than that the captain was guilty of a 
breach of orders. 

{<;) 6 last, zy.. {*) 13 last, 5:4. 

Horner, 
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ITornn-f conln'i, admitted that the question turned on 
tlie order of tlie 30lh of March, and jdso that if Admi¬ 
ral Drurj/ could be considered as privy to the former 
orders of Lord G. subsisting at the time when the cap¬ 
tures were made, he would be as well entitled as if he 
had issiietl those orders himself; but he did not accede 
to that which was statwl tm the other side to be the 


result of the documents, as to tlie time of Lord G.’s 
ceasing to be commander on the Cork station. On the 
contrary’ he contended, that his leaving that station on 
the 5th of March in consequence of the order from the 
Admiralty, \vhich was a very genera! one, was not to be 
deemed an entire relinquishment of the command, but 
only a leaving it ujion a particular urgent service within 
the exception of the 6th article of the proclamation; 
for he left it for the purpose as directed by the order 
from the Admiralty of proceeding to PUjmouih, and there 
awaiting farther orders. It is true that he aftcrwanls 
received an order to assume the command of the Chan¬ 
nel ilcet; and from that time is to be dated the final 
ceasing of his, and the assumption of Admiral 
command on the Corh station. Again, lie said it was not 
to be taken for granted that because the Ti/jyazeVkas named 
among the ships which Admiral Dntrj/ was to take 
under his command, that she was therefore, in the lan¬ 
guage of iihe 6th article of the proclamation, one of the 
ships or vessels left behind on the Corfc station; on the 
contrary, she ^vus taken from it by Lord Gardner, W'ho 
had permission to take her, and was under his own im¬ 
mediate command; and so it appears she continued on 
the 30th of March; for on that day Lord G, issued a 
fresh order to her. Now that order imports by its lan¬ 
guage to have beeu issued in pursuance of immediate 

directions 
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directions and authority from the Adniiralt}'; and if so, 
the frigate*must be taken to have been acting under it 
up to tile time of making the captures, and never to 
Jiave come under tlie command of Admiral Tintry until 
flfic finally anchored in Co/ 7 - harbour on the 7th oK June; 
and in that case Lord G. would be entitled to the flag 8th 
of the prizes. But supposing Loril G. to have issued that 
order without authority, it would then bo a void order, 
and therefore could not operate as a suspension of his 
former orders of the 21st of , 7 a?i«cr/;y, which it is said 
devolved on Admiral Drury^ and if it did not suspend 
them, then the former onh-rs being limited to six weeks 
would have expire<l, and there would not be any order 
subsisting at the time when the captures were made, to 
which Admiral Dmrj/ could be considered as being 
jn-ivy. And although upon this supposition Lord G. 
H(»uld not be entitled to the flag 8th, still the argument 
would be good against the right of Admiral Driny, which 
is the question here. Perhaps neither the one nor the 
other will be found to be entitled, but a party who is a 
stranger to this suit. As to one of the prizes it is sub- 
miltcHl, that at all events Admiral Drury cannot be 
entitled to any share, inasmuch as it was not taken, nor 
is it stated that the chase was begun within the limits of 
the Cork Ration, and there is not any necessary pre¬ 
sumption arising from what is stated, that it must have 
been begun witliin those limits. 


I.d. 


Giffordf in reply, said that it was material in deter¬ 
mining whether tlie last order was confirmatory of the 
former orders, to observe that it directed tlie captain to 
cruise to the w-estward, and then to proceed in execu- 
tiojjk of the former orders, which was a service not of a 

kind 


1813. 


Dkmry 

against 

Oakuner. 
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1813. kiml to carry the frigate out of the tlireclion, or in n 

" contrary direction to that in which the tn iitiiial service 

would huvc ciigagcd her, and therefore not to be deenu'd 

Ld. CJ'aki'NER. . . , 

a separate service; but it the cruising oiu or iiuiiii; 

probably carry her elscwlu're, .so far it iniglit be 

deemed pro tempore to lay the original autlioiity 

tb sleep. Such were the distinctions laid down by Sir 

JV. Scott {17). But if Lord fx.V last order be volvl lor 

want of authority, fund no autliorily for it is stated in 

the case) the above observations become imma'.eria!, 

because the order itself of course falls to the ground. 

But then it is said the former orders will have exjureii. 

but that is not so, because the particular service oi’ 

carrying Lord (x. to Pliinmidh was an cxcejitiou out oi 

them. And it is submitted that wlietlior those order.s 

were expired or not, one ol'these prizes being captured 

bv this frigate within the limits of the Vor}: station, the 

admiral commanding on that station at the time, is a'. 

all events entitled to the llag 8th of such prize. 

Lord ELLENBOKoiioir C. J. As to one of the prizes 
there is not any (juestion, heithcr otie party nor the- 
other is entitled. The plaintills must recovt r on the 
strength of their owj? title, and are intitled only in re¬ 
spect of the privity of Admiral Jjrury Mith the cajiture, 
which privity was only coextensive with the limits of 
his station, and there was not any privity as to one 
prize unless the chase was begun within those limits, 
which does not appear. Tlie (question lliereftirc turn.s 
on the one prize captured witliin tlie limits of the sta¬ 
tion. As to that, it appears that Lord Gardner hud 


4 J 2 *k C41.37J. OriM. 


been 
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been con^nmnder on tlie Cor^station under orders from 
tlie Admiral and in that capacity had issued his 
orders to the captain of the Topaze to proceed to P^- 
mouth on a special service, and having executed that 
service to cruise for certain purposes; which cruise was 
to continue for the space of six w’ceks from his arrival 
on the station; and it appears that the captain of the 
Topazr^ afterwards in pursuance of those orders did 
arrive on that station, and therefore the period of his 
cruise had begun to run. This period had expired 
by efflux of time before the capture was made, and 
therefore Lord G. could not have any claim in respect 
of any privity with those orders. But it has been said 
that Lord G. might have, supposing in issuing his 
second order to the captain of the Topaze he was acting 
under some fresh directions from the Admiralty ; and 
there seems to be an assertion of that sort in his order, 
but no such directions are stated upon the case, and we 
cannot here act upon his assertion that he had such. 
If there were not any fresh directions from the Ad¬ 
miralty, then all the authority that appears on the case, 
was an authority to take the frigate to Plymouth. When 
the trigate had conveyed him thither he had no farther 

control or authority over her, she was to return vvitJiin 

« 

the limits of the atation; and he had no right to iusti- 
tute a new cruise or adopt a new adventure. If then 
Lord G. had not any right, the question is whethet* 
Admir.al Drury hail any. I'he phiintiiis must recover 
on their own strength; for it is not enougli for them to 
shew that the defendants are not entitled to retain. Ip 
seems then that as to any privity with the orders, Ad¬ 
miral Drury has no right, because the period of those 
orders h.ad elapsed by efflux of time; but by succeeding 
VoL. II. M to 
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i 813. to the command he had iheidentaJ/y os belonging' to the 
command a right to share in captures made by this 
ship within the station, and one of the prizes was taken 

Ld. Ci'AXD.NCR. . , . 

Within the station. Therefore on that ground the plain¬ 
tiffs arc entitled to recover. 

Le Blanc J. I agree with my Lord, that the plain¬ 
tiffs arc entitled to recover in respc*ct of one of the cap¬ 
tured vessels. The case does not contain all the facts 
one could have wisheil, but I dare say that is owing, as 
it lias been stated to be, to the diUieidty of procuring 
the ncccssarv inhinnatioii. Tlic case docs not even 
state that the capture was made within the station be¬ 
longing to Admiral Dntry; and we must collect that 
as well as we can from the statement. And I cannot 
help thinking that there must have been some particu¬ 
lar orders from the Admiralty under which this frigate 
was aftcrwarils dispatched from Ph/mfriith by Lord 
Gardn r. As tfic case now slaiuls. Lord Garilvn- 
whilst in command on the Corlr station, issues orders to 
the captain of the Tnpaze to take a fipanifh ship to Ply¬ 
mouth^ and aftei-wards to cruise within a certain latitude 
for a limited time. Within that time and latitude, the 
frigate captyred her first prize' and returned with her to 
Cork. Afterwards Lord Gardner is empowered by the 
Admiralty to take tiic frigate to Phpmuth but it docs 
not apjiear that she was under his ordcr-i for any other 
purpose than that of conveying him to Plymouth. When 
the frigate had conveyed liiiu to Phpumiih, his l^ord^iip, 
whether with the authority of the Admiralty <^r as com* 
mander of the Channel fleet it does not apjiear, issued 
«>rdel*s for her to go on a }'i^rticular service, and after 
ba\iiig perfonned llwt service, to proceed hi csecutiou 
T of 
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ot’ her fojpnet ordefs^ • iJiat to return and cruise dn 
the Cor/: station, and then to return to her former sta¬ 
tion at Cor/:. I apprehend that Lord Gardner at that 
time Jiad not any right to issue orders to a frigate to 
cruise witiiin the limits of iuiother station; and this 
vessel was cajitured within the limits of that station after 
receiving such orders. I think the true way of consi¬ 
dering it is this, that his Lordship was only empowered 
to use on a particular service the frigate then acting 
under unexpired tn-ders, but that he engrafted on that 
service another service, which having performetl the 
frigate was to return. During that return the capture 
was made within the Cor/: station, and therefore the 
representatives of Admiral Drurif are entitled to that 
part. 


1813". 

Daoix 

Ld. Gakonxx. 


Bayley J. 1 am of the same opinion. The frigate 
was under the command of the Cork station, she was 
therefore under a flag olKcer, and some person must be 
entitled to die flag 8th of the prizes captured within the 
limits of the station. On the 5th of March Lord Gard¬ 
ner transferred the command of the ships on that sta¬ 
tion (among which was the Xojmzc) to Admiral Drur^ 
but as a temporary purpose was to be executed by one' 

of them, tliat is, to convey Lord Garditcr to Plj/mouth^ 

* • 

the Topaze was seloctetl for that purpose. That was a 
particular service ; and it does not appear that the Ad¬ 
miralty. had given any other orders to t^c her out.of 
die command of the Cork -station. It seems to me 
then, that when that particular service was performed, 
siie was bound to return to her station. She does after¬ 
wards return, and tluring her return she captures the 
prize in question witliin tlie limits of her station. It 

M 2 seems 
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1813. aeensf therefore that vome person is enticed to » 

flaff 8th, and tliat Lord Gardiner is not tliat person. 

Dsviir o » 

0gtiust And no person can be entitled except the person who 

O41DNEX. comnjand at that time on the Cor/: st;ition. I 

entirely agree on the other point, that the pci iod of 
time had elapsed, and that this claim cannot be suj)- 
ported on the original orders for six weeks. 

Dampier J, It is clear with respect to the original 
orders that the tinie had expired; and that tlic subset 
quent order of Lord Gardner could have no eflt'ct as it 
regarded the Cork station, because his Lordship was at 
that time the conunaitdcr of the channel fleet. The 
Topuzc originally belongeil to the Cork station, and was 
taken out of that station upon a special service, which 
having performed, it was her duty to return to her sta- 
tion, and become part of the force employed on it. I 
do not consider Admiral Drfiry as deriving any autho¬ 
rity i)rom the order issued by Lord Gardner on the 3oih 
of March; but consider Uiis as the case of a frigate re¬ 
turning to her station, and making a prize within the 
limits of that station. When she took this prize shc- 
had become sul^ect to the control, aud w’as under the 
command of the admiral on the Cork station; and there- 
fore a flag 8th properly belonged to him. 

Verdict to be entered for i-8th of one prize. 

Lord Ellenborough C. J. noticed that the case had 
been extremely well argued, very succinctly, and \ery 
distinctly. 
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Doe, on the Demise of Calkin and Others, 
against Tomkinson and Others. 

JT-TECTMENT brought on the joint demise of S» 
Calkin and Jane his wife, J. M’-Cormac and Anne 
his wife, and J, Cartlich and Sarah his wife, for a 
messuage and land in the parish of Dilhorn in the 
county of Stafford. Plea, not guilty. At the trial at 
the Stafford Lent assizes 1813 a verdict was found for 
the plaintiff, subject to the opinion of the Court on the 
following case: 

On the 7th o^Sept. 1802 John Tomkinson being seised 
in fee of the premises in question, by his will, after 
directing his debts and funeral expences to be paid, de¬ 
vised thus: “ My will and desire is, that all my real 
and personal estate wheresoever and whatsoever be left 
equally to my sisters Mary and Elizabeth Tomkinson of 
ForsbrookCi or to the survivor of themy and to be dispoxd 
of by her the snrvivor as she may by mil deoisCy** and 
made his said sisters his executrixes. The testator died 
in 1810, leaving the said Mary and Elizabeth (who 
tiiereupon took possession of the estate) and alsojuiother 
sister Anne him surviving. Afterwards, on the pth of 
Jidy 1810, Mayy made her will, and thereby devised 
all her messuages, lands, tenements, hereditament^ 
and real estates whatsoever, situate at Forsbrooke 
or elsewhere in the county of Staffordy to her sisters 
Elizabeth and Anne successively for life, and from and 
after the decease of the survivor of them, she devised all 
such part of her real estate which was devised to her by 

M 3 the 


rSis. 

Frii/yt 
Nrv, X9th 


Devue of all 
his real and 
pel tonal estate 
wheretoerrr 
and whatioerrr 
equally to his 
sisters A{. and 
E., or to the 
survivor of 
them, and'to be 
disposed of by 
the survivor at 
she may by 
will devise: 
held that the 
sisters did not 
take as tenants 
in common ia 
fee: nor sup¬ 
posing them to 
be tenants in 
common for 
life with a con¬ 
tingent remain¬ 
der in fee to the 
survivor, or 
with a power 
to the survivor 
to dispose of 
the fee by will, 
was it such a 
contingent re¬ 
mainder as was 
deviseable by a 
will made by 
one in the life¬ 
time of both 
the sisters, or 
was the power 
well esecuted 
by such wilL 
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Abbott for tho plaiutilli after prcinisin" tliat the 
question, how far the will of 3 /. Temkimon was 
operative on the promises in question, or whether 
it was not wholly inoperative, would depend on tlie 
construction of the will of ,7. T.\)mhimon, contended ist, 
that if the two sisters 3 /. and E, 2 'omkinson took as 
joint-tenants in fee under that will, then the w'ill of 
3 /. Toinkinson would be wholly inoperative, because, ac¬ 
cording to the case of v. Roberts (a), a will made 
by a joint-tenant during the continuance of the jointure 
is not good pndcr the statutes of wills, 32, and 34 and 
35 //. 8. But, 2dly, if on account of this being a de¬ 
vise “ equally” to his sisters, it should be held not t»> 
make a joint-tenancy between them, according to Denn 
V. Gasken (6), then he contended that they would take 
either as tenants in common ibr life, with a contingent 
remainder to the survivor in iee, dr with a power to the 
survivor to dispose of the fee by will. But upon either 
of those constructions the will of M. Tomkinsem would 
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the will of her late brother J. Tomkimon to tht* defend¬ 
ants, their heirs and assigns, as tenants in common, and 
not as joint tenants. Elizabeth Tomkimon vas living 
at the time 'xhen Mary made this w'll. Mary survived 
both E. and A. Tomkinson, but died xvithout having ir- 
puhlishcd her uill. 'I'lie U'ssors of the ]'>lainti/I^ Janey 
Anney and Sarah, are the heirs at law of Mart/, aiul also 
of John, Elizabeth, anti Anne Totnkinsnn. 

Tlic question for the opinion of the Court if, 
whether the plaintiff is entitled to recover; if the Court 
shall be of opinion that ho is entitlcHl, the verdict is to 
stand 5 if not, a nonsuit is to be entert'd. 


be 


(tf) ^Burr.mZi. 


{h) C’.vp. 6 j 7 . 
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be cqual^ inoperative. First, supposing it a contingent 181 j* 

remainder to the survivor, M. Tomkimm would 

Dot 

then, at the time of making her will, have liad no 
estate to devise, because it was not that sort of 
contingent remainder which is deviseable. A possi¬ 
bility indeed coupled with such an interest as is de¬ 
scendible, is deviseable; and if this would have de¬ 
scended to the heir of iVf. TumkitJSO»t if she had died 
before the event on which the vesting of the contingent 
interest depended, then the devise w’ould be good; 
but how could that be in this case where the person to 
whom the contingent interest w'as directed, was not in 
any degree ascertainable before the event happened, for 
it was to depend on the event of one sister surviving the 
other? And so this case differs from Selvyn v. Sel-vcyn (n), 
and Jones v. lioe{b), where the contingent interests 
would have been descendible. And therefore in Roe v. 

Griffiths (c) Lord Mansfield said, that in Selzvyn v. Sr/- 
Ttn/n he was prepared to have shewn,with the concurrence 
of all his brethren, that in all contingent, springing, and 
executory uses, 'ichere (he person xvho is to take is certain^ 
so that the same maybe descendible, they are also devise¬ 
able ; which sentence seems to be an exposition of the 
whole law upon this subject. And it will not be found that 
there are any decisions to reach those cases where the 
contingent interest is not descendible from* any one 
dying before it becomes vested. Secondly, supposing 
'it a power to tlie survivor to dispose of the fee by will, 

(though it isdiilicnlt to conceive tlmt such a suf^msltion 
,can be correct, because in that case a moiety of the 
estate would be undisposed of during the interval bc- 
tween the deaths of the two sisters, which It is clear 
{#) % JSurr, (J>) 3 2*. H 88. S. C. i H, if/. 30. 1 pi E. 606. 

M 4 th« 
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1813. the testator did not intend) but takin^j it to *0, then 
. it is submitted that die power couid otilv lie exercised 

Doe . 

agaiKst by a person who was llic survivor at tlic linic ol excr- 
ToMKiNtox. precise case upon tliis |H>iiu ha.s been 

found, but it is subiuiitcd, by analog- to uihcr cases 
upon powers, that the person who exercises it must at 
the time till the character in wluch he exercises it. 

Pcaiccy contra, admitted that if tlie sisters took as 
joint-tenants, the will of J/. Tomki/mon wouhl be wholly 
inoperative, but he contended that nceordiii^ l<) the rule 
observed in the construction of wills, the estate f»ivcn to 
them by the will of J. Tomkinson was not a joint tenan¬ 
cy. I'hc rule is, that in a will words which import an 
equal division, shall not be defeated by subsequent word* 
importing survivorsliip, so as to make that a joint- 
tenancy which before was a tenancy in common; be¬ 
cause in that ease, the Court will rather refer the words of 
survivorship to an intention of preventing a lapse in the 
lifetime of the testator. So it was considered in Lord 
Bindon v. E. of Suffolk {a) i and although that decree 
was afterwards reversed (4), it has been upheld by sub- 
eequent cases, Bose v. HiU{c\ Roebuck v. liean{d\ 
Bussell V. Long (e), jmd Garland Thomas {/). It is 
true that in sdme of those eases the words as tenants 
in common” were added; in others however they were 
not; and in Siones v. Hcartcleif (^), there were no such 
words; but “ equally to be divided” was holdcn to be « 
tenancy in common^ although it was given to the sur¬ 
vivor. So here, by reason of the word equally” 
the words of survivorship shall be referred to the 

(tf) 1 P. Wmi. 96. (i) I Bn.p. C. 189. (O i Burr. i88i. 

{J) % Vti.jm. 265 . 4 yts. , 51 . (/) , a . R. 8 ». 

If) Cited 3 Airr. i886- See also Blisittt r. CtenweiL, fmik.‘ii6. 

7 death 
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death of qfthcr of the sisters *in the Hfe of the tes- 1813. 
tator» aud then tl>ey will take not as joint-tenants but ‘ 

as tenants in common in fee, and so the defendants, as thc> ^ainii 

devisees under the will of M. Tomkinsott, will be entitled To****"*®**' 
10 a moiety. But supposing that construction not to 
be adopted, but that this is, as it has been argued, a con¬ 
tingent remainder in tee to the survivor, or a pow'er to 
the survivor to dispose of the whole by will, it is sub¬ 
mitted that in either case the whole passed by the will 
of M. Tomkinson. As to the first, it is not necessary 
that the testatrix should be seised of tlie contingent in¬ 
terest at the date of her will. Lord Kenijon in Jones v. 

Roe observed, that the statute of wills which enabled 
persons having any manors, lands, &c. to devise, must 
mean having an interest in the lands; and that a possi¬ 
bility coupled with an interest was dcviscable. It'is 
ui^'cd that it must be also such as is descendible; but 
though that quality has been noticed in the different 
cases ns an inherent quality, it has not been determined to 
be an essential one. In Sel-xyn v. Selxt^n it is observable 
that the son at the time of making his will iiad a mere 
contingent executory use to arise out of the subsequent 
recovery, which did not amount to more than a possi¬ 
bility. Lastly, considering this as a power to the sur¬ 
vivor to dispose of the whole, it has been w^l executed. 

In the Cowitess of'Sutherland v. Northmorc (a), a’power 
was given by a settlement to a married woman in case 
oj'the death of her husband in her lifelimey to charge the 
estate with a sum of money, and she executed the power 
in the lifetime of her husband, and afterwards survived 

(a) 1 Diik.^C. S. C. 3 by the nzmt ot Sfkttr 

•9. Trav^'i/. 

him: 
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1813. him; it was determined* by this Court, and /•afterwards 
by the Court of Chancerj*, that tlic power was well 

Doe 

agasuft executed. 

Tumiineon. 

Lord Em.enuouoi;gu C. J. It inay Ijc somewhat 
difhcult upon a will Iraiiictl like this to suy what the cstult^ 
^iveii by it is ; but, it is nut C(jually so to say what it is not. 
If it be not a tenancy in common in fee, it is clear that 
the defendants arc not entitled to any part, under the 
niUol'JU. Tomkinson. Xow to put tliis construction 
on the will of t/. Tum/dnson would defeat the intention 
of the testator, because his intention was to give the 
whole to the survivor. But then it is said, that this i.s 
a contingent remainder to the survivor ami such as is 
deviseable; but suppo.sing it to be a contingent remain¬ 
der, I think it cannot be considered ns deviseable, be¬ 
cause the person who is to take is not in any degrre 
ascertainable before the contingency happens ; it cannot 
be said in whom the interest is tluring the lives of the 
two sistei-s, nor consequently that it is in either of them 
during that period ; and it is only in the event of sur- 
vivoi*ship that it becomes certain. Admitting therefore 
the enlarged construction put on the statute of wills by 
Lord Kenyon and the other Judges in Hoe v. Jones^ 
how can a person be said to have a contingent interest, 
when il is uncertain whether he is the person who will 
be entitle to have it or iiot. Anti as to the case cited 
from Viner to shew that if this be a power to the sur¬ 
vivor it lias been well executed, the distinction between 
that case and the present is, that there tlie power was 
gi'-cn to a designated person to be executed upon u 
contingency; here it is given to a contingent person. 
Therefore without determining whjtt the precise estate 

given 
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given is, it appears to me sufEdient to say that the de¬ 
fendants are not entitled. 

Le Blanc J. The defendants must support their case 
by shewing that this was a tenancy in common in fee, 
or such a contingent interest as was deviseable by M. 
Tomhinsm. On reading the words of the will, I think 
it is impossible to say that it is the first, without reject¬ 
ing material w'ords. The w’ords are, ** that all my real 
and personal estate be left equally to my sisters Mary 
.and Elizabeth, or to the survivor, and to be disposed of 
by the survivor as she may by will devise.” In order 
to construe this to be a tenancy in common, it w’ould 
be necessary to strike out the words “ to the survivor, 
and to be disposed of by the sunnvor,” which are incon¬ 
sistent w ith a tenancy in common, and thus to take 
away from the survivor the power of disposing of it. 
But as it is impossible to reject such material w'ords, so 
we cannot intend that the devisor meant to give a te¬ 
nancy in common in fee. Upon a will framed like this 
I should perhaps feel great difficulties in determining 
what precise estate was given, but I think it is quite 
clear, that we cannot put that construction on it, which 
would rtjecl material words. 

Dampier J. In St'ki'i/n v. Seker/n the person who 
was to take was apparent, there was therefore persona 
designata; and so it is evident Lor /,1 Man^ld consi¬ 
dered from what he said of that case in Roe v. Griffiths. 
I am not aware of any decision which reaches a ca^e 
where the person is tmcerlain. 

Per Ctu iam, Judgment for the Plaint ill'. 
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Ti,rstf.tr. Hughes against Chitty and Pontland. 

On?joint plea ^PKESPASS and as!:ault. Plea not guiltv» and 

of not gnilty to JL 

trcip-isc and Chilly was found guilty with idamages, and u. 

rkfcndant°be costs; and Pontland was acquitted. The Master, upon 
wUh*ifd!!-' ’ taxation of cc»ts, allowed Pontland only 40A 

mages and it. 

otter acquitted. Park moved that the Master might review his taxa- 
on'y Vn'itl'ed to affidavit, which stated that PanllamTi 

4ct. costs. costs were very considerable. 


But the Court refused the rule. Lc Plane J. and 
Dampier J. observing that if the defendants had pleaded 
separately it might have been different, but as they 
had pleaded jointly it would be making the plaintiff 
pay the costs of the other dcfc;idant to allow increased 
costs to this defendant, (ar) 

(..j See Ihruttottf d. ^cukiKstn v. H'oodjcar and others, Barnes^ ijt. 


7tie idly, 
»3d. 


Boehm and Another against Combe. 


Declaration on 
a po!ic>’ of as¬ 
surance on 
goods at and 
from L. by 
land caniege to 
Jt., and at and 


J^ECLARATION. The second count stated that 
the* plaintiffs caused to be made a policy of as¬ 
surance upon goods lost or not lost, at and from London 
hy land carriage to IJui \i:ichy and at and from thence 


from thence^hy \,y ^ packet lo Guttenhurghy beginning the adventure 
beginning the upon the said goods from the loading thereof aboard 

adventure on * ” 

the griods from the said ship, &c., and set forth in the usual way the 

the loading on 

board the ship, and averred that the goods weie delivered at I., to carriers to he carried from 
1* by land carriage to H., and by the fraud and neglijeute of the servarts and ferunt tmflo^td 
hy the carrias were wholly lost: held tliat this wa. a ios* within the meaning of the policy, 
which was the usual printed form of marine po’icy, containing the usual printed eoume- 
ration of risks: and that it was not necessary to aver that the goods were loaded at L. to 


be carried to //. 


printed 



IN TH£ FlFTY-FOrnTH YeAR OF GEORGE III. 


*73 


printed for|n with the usual ripks enumerated in the 1813. 
printed form of a marine policy, and tliat it was agreed coThm 

that the goods should be valued on a cask containing vaimt 

bullion, marked with a specified mark at 1500/. It 
then averred that by the said policy, the insurance was 
declare^ to be on a cask containing bullion marked 
and valued as aforesaid, and that the said cask was in 
good safety at London^ and ihei'c delivered to certain 
carriers to be carried from Ijondon by land carriage to 
Harwich, and that afterwards the same, by thefraud and 
negligence of the servants and persons employed by the 
said carriers in and about the carriage thereof, were 
wholly lost to the proprietors, &c. General demujrer 
to this count, and joinder. 

Scarlett in support of the. demurrer, contended that 
there was not any loss stated in this count, which came 
within the terms of the policy. Taking it that the terms 
of the policy upon the marine adventure, w’ere meant to 
he incorporated (as far as may be) into the land adven¬ 
ture, and therefore that the enumeration of marine 
perils is to be extended to tlie corresponding perils by 
land, none of the perils enumerated in the prmted form 
cover the present loss. The peril against “ thieves’* 
has been considered as not covering theft of the 
master and mariners (o); and “ barratry” does not mean 
fraud and negligence, but fraud only of the master and 
mariners (6); and for what reason should these {Kurils be 
extended farther as against the acts of servants and 
persons employed by carriei's, than they are against 
those of master and marinci's, who are the servants of 
the owner? Another objection to Uiis count is, that it 

la) See Malyne Lex Mere, c- aj. 

(i) See yullejo Wheeler, Cewp, 154. per Lord 

only 



il 4 

1813. 

EoriiM 

t'OMBK. 
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only avers that the goods were delivered q|t Ijondon to 
the carriers to be carried; whereas by reference to the 
policy as it regjirds the marine risk, it appears to re¬ 
quire a loading on board at the place whence the l i^k 
is to commence (<■/), and by the same rule a loading at 
Londoiu, whence the land risk is to coinnjence, is al.-o 
requirc'd. The insurance is on goods lo.;t or not lost 
Iw lantl carriage, which must mean after the iarul car¬ 
riage has ctuninenccd ; and therefore the count ought 
to have averred that the good> were h;;uied at Londot: 
in the waggon or carriage, to be ean ied to lluruit /i. 
If this liad been a Joss by marine perils, and the count 
had only averred a delivery of the goi>d.-. to the 
of the ship at his warehouse at //<?; te.r//, it would Live 
been insuflieicut to entitle the pluintifls to recover. 


Lord ELLEMStiBoroii C. J. a.-kcil if it «as nece ssary 
to travel into the marine policy in order to : '.'arch out a 
correspoiuling risk, or whether an iii&urunco on goods 
by land-carriage without more, ditl not cover datnage 
arising from miscarriage. What else could tiu' assured 
mean to insure ? But supposing it necessary to have re¬ 
course to the marine policy, even tlicii the word Iwrra- 
try was large enough to include every species of fraud or 
malus tlolus committed by the waggoner or servants, 
taking'thein to stand in place of tlic master and mari¬ 
ners : therefore (ipacuiujuu via this risk was included, 
cfon the other point his Lordshiji said, that “ by land 
cai riagc,” meant front the lime the goods were put into 
the eliargc of the carrier. 

Per Curiaiti, Judgment for the Plaintiifs. 


liic'aird.'.rm was on the other side. 


(«) t'i-e yjl.'ia V. 


’ 7 'ii.i t. 416 . 
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l^oE, on the Demise of Thomas Lowes, Taadi^, 

. ^ a3d. 

against Davidson. 


|7 JECTMENT for premises in the parish of Halt- 
'whistle in the county of Northumberland. At the 
trial before Baylcy J. at the summer assizes for that 
county 1812, a verdict was found for the plaintiff, subject 
to the opinion of the Court on the following case; 

I’rior to and in the year 1749, JV. Lowes was seised 
to him and his heirs, according to the custom of the 
manor of Ridley, of several customary eftates within 
that manor, in respect of w'hich he was entitled to rights 
of common upon the commons and waste grounds 
after mentioned to be divided, inclosed and allotted. 
Hv the custom of the manor of Ridley, customary estates 
in that manor pass cither by surrender and admittance 
at the lord’s court, or by any other species of common 
law conveyance for passing freehold estates accom¬ 
panied by the licence of jhe ioril, but they arc not 
dcviscable by will. Uy articles of agreement bearing 
date the 12th February i 749 ) between Sir^. Blackett 


WMiere allow 
ments were 
made and 
awarded to 
Z., in reaped of 
several custom, 
ary estates, of 
which he was 
seised in fee 
according to 
the custom of 
the manor, 
under an agree, 
ment betweeri 
the lord of the 
manor and the 
commoners, 
and an award 
made thereon, 
which were 
confirmed by aa 
inclosure act, 
and which 
agreement con. 
tained a clause 
saving to the 
lord all mines, 
and all royalties 
and privilrges 
in Cam amplo 
modn as he had 
enjoyed the 


the then lord of the manor of Ridley, and severtil per¬ 
sons therein mentioned, to be entitled to right of 
connnon in ,two certain commons within the manor 
called Ridley Moor or Common and Hotbank, it was 

novics and royalties incident to the manor, and the act saved to him the seigtiories anil 
all rents, services, courts, &c. and all other royalties, jurisdictions,and preeminences inci¬ 
dent to the marror in tarn amplo modo as he might have enjoyed the same in case the 
act had not been made; and also contained a clause that nothing should alter or annul any 
setth ments, &c. atre'eting the lands to be inclosed, but that tlx several allotments should 
be held by the several ptrwns to whom allotted to the same urcs, and for the same 
-siutfs, and subiLCt to such limitations. See. as the lands in respect of wiiich such allot¬ 
ments were made, were jimitcjl to: held that the allotment'; so made.w^rc tie.hold and 
not ci-.stoniary estate ; and tliereforc were not within the custom of the manor, that ctis* 
Vumai-y estates ar«' not 'lesi-eable by will. 

atjrcod 


sanre within 
the ancient 
customary te¬ 
nements, and 
the award con- 
rained also a 
clause saving to 
the lord all sc.'C- 
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Dot 

Davjujuk. 


mon, ill full for the share of the lord of the manor on 
Itidley comniori) as lord and in ri^lit of the demesne 
lands within the said manor) which two and thirtieth 
part w’as to be allotted to Sir K. Blaeketl^ over anti 
above the part and share of the said two ctmimons 
thereby agreed to be set off to him in respect of certain 
tenements therein mentioned; and after such allotments 
to divide the said two moors and commons amongst 
the said Sir JB. Blachit and the several persons partita 
thereto, having right of common thereon, according to 
the real yearly worth and value of their respective mes¬ 
suages, lands and heretlitamctits. And it was thereby 
further agreed that after the division was finished all 
rights of common on tlie said common should cease, 
saving to Sir L. Blackett his hvirs and assigns for ivr 
all inincSf vtincrals, quarries^ •waiy'sy rstra^s, and all and 
evrr^ the ruj/qlties and privileges xvhich he had evjoi/cdy 
and tehich had been enjoped b>j the several lords of the 
said manory in as ample a manner as they had cnjnjjed 
such royalties privileges 'xithin the ancietit cus^ 
tomary tenements uithin the said manory &c. On the 
30th of May 1751, an awxu'd w'as made by the conn 11 is- 
sioners appointed under the said articles of agreement, 
whereby amongst otlicr allotments they allotted to 
W. Lowes and his heirs, one hundrctl and seventy four 


agreed that such cominons sliould be divided atul set 
out by certain persons namcil, who should apportion 
to the lord of the manor, for his consent to the inclo- 
wire and as a rccompence for his right in the soil, one 
fill! two and thirtieth jmrt of Hoibank only (the fornu r 
lords cX the manor having therctofon* with the consent 
of several persons entithxl to a right of common upon 
Ridley common, inclosed a Jatgc part of the said com- 


acres 
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acres and thirty-four perches, ^nd also another allot¬ 
ment of four hundred and eleven acres on Ridley 
coninioii, and four hundred and fifty acres two roods 
and twenty-two ptfrehes on Hatbank cqrnmon, and 
that he and his heirs should build and for ever there¬ 
after uphold and maintain certain hedges to the said 
aUotnients. The award contained a proviso, that nothing 
therein cunluined should extend to prejudice^ lessen^ or 
di'/ent ike rights title, or interest qfthesaidSir'Ei. Blackett, 
his heirs or assigns, lords or ladies (if the manor ()f 
Ivitiley, in or la the seignorics and roi/allies incident 
and brlongi/ig to the said manor, but that he and they 
ihoidd and /night at all times J'ur ever hold and enj/y 
the same. 'J he allotments mcntiontvl in the award to 
be inatic to JV. Lo'xes were made to lain in respect of 
his right of common for his said customary estates. By 
^5 G. z. c. 24. (o), reciting the said articles and award, 
the same were thereby confirmed, and it was provided 
liiat no'Jiing'iii that act contained, should extend or be -- 
constnu'il. tieemed, ailjudgcd, or taken to revoke, make 
void, alter, or annul any settlement, deed, will or lease 
whatsoever, or to prejudice any pe rson or persons hav- 
ing any right or claim of dower, jointure, rent service, 
debt, charge, or incunibrance in, out ol’, upon, or affect- 
tfi;.; ;;i}y of the lands or grounds so agreed jukI directed 
'to be ineloocd and ilivideil a?- albrc-saltl, or any part or 
parcel thereof respectively, but that the several allot¬ 
ments of and in the saiil two moors or commons, made or 
allotted by Uie said award, should from the 30th ol' 2 Iay 
1751 be deemed to belong unto and at all times there¬ 
after, be, remuiu, and enure to, and be held and enjoyed 


by 


1813. 

Doe 

agaifut 

Davidso.w 


\'UL. 11. 


(..) i’.ivatc act. 

N 
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j8i l»y several persons to and for whom the same were 

*-so rcsjicctively allotted, and those claiming under them, 

and that the said several persons, and those claiming 
X'y . ir**'M. them, should from thenceforth stand and be 

seiseil and possessed thereof respectively, to such and 
the same uses, and to and for such and the same estates 
and sub'iect to such aiifl the same wills limitations, con¬ 
ditions. s<'tlleinents, jmn'isoes, remainders, reversions, 
leases, d< bts, charges, and iiicuinlirances, as the several 
messu.ages, cottages, lands, and grounds, in respect 
whereof such allolraenis were made to them respectively, 
-■\cie ami stood severally liuiitcil and liable unto. 'I’he 
.ict alst> provided that nolhittg tfu rcin shouUl prtjutUcf, 

'i s^rn, or (It fi'ci! thr right^ iiilc^ or irtit rat of him the 
f.tid lord of in, and to the srignorirs and royalties ina- 
dent (Old hehmging to the said manor, but that he the 
said lord, .aud all and every person and }H’rsons claim¬ 
ing under him as lords of the saiil manor for the time 
being, sitould ami might at all times for e^•cr thereafter 
hokl and enjoy all rents, sn~eices, nmrts, prrf/nisites, 
and jiro/its of courts, mines, goads, anti chattels of 
felons and J'vgitivcs, felons of the?nsi;h( s and jrni in 
exige?d, deodands, 'naifs, rstrai/s, forfeitures, and all 
other royalties, jurisdictions, and pre-eminences v.hatso- 
eter, to the said manor, incident, appendant, belonging, 
or apjK rtaining, (other than mid except such common 
right as could or miglit be claimed by the lord t>r 
lords respt'ctiv ely, as l. rd or lords i>f the said manor, 
or otherwise) in and ujion the two commons to be in¬ 
closed, in as full ample and beneficial a manner to all 
intents and ))urjH)ses as he or they cuidd or might have 
held and enjoyed the same in ctise that act had not 
been made. The premises for whieli this ejectment 


was 
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v/as brougjit, arc allotments made under the said articles 1813. 
of iigreeniorit and award confirmed by the act of par- ■ 

liament, some of which allotments were purchased by agmnu 

JV heroes after tin? award, and the others were made 
and aw'ardcd to him in res})ect of his estates of which 
he was seised to him and his heirs according to the 
custom of the manor of Ilidle^. Ever since the allot¬ 
ments have been made under the agreement, they have 
as fsir as appeared at the trial, been conveyed as free¬ 
hold witlunit the licence of the lord, and without any 
surrender or admittance, and those purchasinl by 
W. were conveyt*d to him by lease and release 

without any licence or concin-rence of the lord- 
W . LiOKes by his will dutixi 1783, devised to his eldest 
son and heir John Lffwes and his heirs, all his real 
estates without mentioning customary, and died in the 
same year. J. Lioroes after his father’s death was admitted 
at the lord’s court to the customary estates of which 
his father died seised as heir to his father, and by his 
will dated the 27th of December 1795, after devising 
certain messuages, &c. for the payment of debts and 
legacies, devised all and singular his manors, messuages, 

InAids, mines, advowsons, tithes, and hereditaments, and 
all other his' real estate whatsoever, as well copyhold 
and customary^ as freehold, not thereinbefore devised, 
unto and to the use of his soi» JV. C. Ij(Xoes and the 
heirs of his body lawfully to be begotten, and in de¬ 
fault of such issue to the only proper use and behoof 
of the said J. Davuh(m (the defendant) his heirs and 
assigns for ever. In Dcccmhcr 1795 J. iMioes died 
seised amongst otlier things of the premises in ques¬ 
tion, leaving an only child the said JV. C. Jjones, then 
an infant under the age of six years, who afterwards 

N 2 died 
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I)i'F 
/•t 'i' St 
DATU'ioN. 


diotl without issue and \vithout having attained the agff 
of 21. 'I'homas Lerjors ^thc lessor of the plainlifl ) is the 
brotlier of , 1 . I.Ani\s ami uncle and heir at law to 
JV. C. Ijcmr.i. 

The question for the opinion of the Court is M-helhcr 
the f'.laintiff is cntilleil to recover ; if the C'oiirt shall he 
of that opinion the verdict to stand; otherwise a non¬ 
suit to be entered. 


G. Mar rio!/, for the plaintiiT, after adverting to that 
part of the case wliich states that by the custom of the 
manor, customary estates in that manor pass by sur¬ 
render, &;c. but arc not deviseable by will, said the 
question was whether the new allotments passed by the 
will t>f . 7 . Losry, or whether the above cusloiu exttmhd 
to them. And he contended that it did inasmuch as 
by coupling the agreement, award, ami act ofjiarliamcnt 
together, it appeared from them to have been the inten¬ 
tion of the parties, that the new allotments shoulil be 
subject to the same usages as the custt)mary tenements, 
were subjec't to, which could oidy be effected by mak¬ 
ing them of the like customary tenure. 'I'he jjrivale 
act of parliament, as •.veil as the agreement and award, 
is to be construed according t*.) the intention of the 
parties («), a!)d il is ch ar that the loril intended to 
secure' liimself ag.'iinsl an}’ jK»sihIe diiiiimUioa of Lis 
rigiils over these allotrntuts, Ibr the agreement saves 
all mines, waifs, eslrays, and all royalties un<l privileges, 
in tarn amplo modo as he had enjoved them within the 
ancient cnsloinary tenements ; and the award exprt'ssJy 
provides, tliat iiotliing shall lessen lus right’ to the 
eeignories and royalties. Tlicii the act of jiurliainent 

{a) Ld. Kl jo.i in v. Cib;:i!, zT.JR. JCjp 

ill 
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messuages, &c. in respect of vhich such allotments 
were niiwle, were liinilecl to. Ami how could they be 
subject to the same estates as the ancient messuag. s, 
unless the lord had the same riglits in respect of them i 
.So that if any doubt h^tl remained on the previous 
documents, the act of parliament seems to have re¬ 
moved it and made all clear. This view of the case is 
consistent also with the rule of law; for these allot¬ 
ments being made in right of the customary tenements, 
the law would incline to consider them as cu-tomary; 
for the rule is that the accessary must be <»f the same 
nature as the thing to which it is appendant, or as it 
is elsewhere said “ a thing that cometh in lieu of 
another is to be as if it were the same” («). And 
though in Revell v. Jodrell {b) it was laid down, that 
this rule shall not be good to create a copyhold, because 
a cojjyhold cannot be created by o})eration of Jaw, yc’t 
it may be good as an argument to show tliat the act of 
parliament intended to cn'ate it. Iti’xu’ll v. Jodir!/ (c) 
and To~d'ida/ v. Gibson ((/), are distinguishable from the 
present, because there the wastes were expressly given to 
tlu‘ tenants in free socage and fee simple. As to tlie reser¬ 
vations in favor of the lord, it may bo farther observed 


rn the same Spirit, makes tlie same and other more ex¬ 
tensive reservations in favor of the iortl, resorvinjr to 
him cvery^ incident of custojnary tenure, to be enjoyed 
in tam amplo iiiodo as if the act hail not passed; and 
there is besides a I'-revious clause touchinjx tlie new 
ailotineiitg, which provides alia) that the same 

shall belong to the several jhtsoiis to wliom allotted, 
to and for sucli and the same estates, &c., as the several 


(/■) iT. A*. 4;*. 


N 




(.7' 67. 

(1/) JiiJ . 


(.) /?;./. 415- 


that 
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that the agreement expreiisly reserving all i^)y:iltie« and 
jn ivileges as he had enjoyed the sjiiiie within the cus¬ 
tomary tenements, is in that respect, stn^nger than 
either the award or act of parlinnient, li>r they say 
onlv royalties, 8ce. ineidenl and belonging to the manor, 
and so \%ill help to explain them. And almost all 
the ii'servations contained in the act are inronsistent 
with the notion ol’ the tenants having the tVi'eholtl. 
Snell for instance is the reservation of mines; and 
rents, services, courts. &c., seignories and all other 
royalties and jurisdictions incident to the manor, could 
nt*t, according to J 3 rn(Js//fm' v. Liaitsov (r/), be reserved 
by any deed, b}' reason ol'tlie statute of quia emptores (/;), 
if the estate in respect of which they were due, w’cre 
conveyed away to the U*nant. Nor in such ease could 
they be reserved by a jn ivate act of parliament, wbieh 
is in the nature of a deed, and shall not be taken tc' 
control the statute of quia emptores. Again the wortl 
“ forfeiture” occurs, which as it is there useil must be 
understood, eitlier jirojaer delictum, or jiroptcr tle- 
fectum sanguinis; but the right of escheat enures by 
way of reversion (r); the land residts back to the lord 
i>f the fee(d), wliicl* shews that it must still be holdcn 
of him. 

Scarlrtt, contra, was stopped by the Court. 

Lord EiXENBOKofoii C. .J. I think there is no 
c.ceasien to trouble tlic other side. This is an ejeet- 
irient uroi:ght by 'J'liomas Lt/wes eluiniing as customary 
lu;ir cf JV. C. l^-jces, the only son and heir of the tes- 

[b. s/.l. 

id) J JBl. Ctm. 244. 


(d) .) r. A*. 4/13. 

(t) I I‘l. Jt. 133. JJs'y^css V. If'hciilc. 


tator 
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fator John Lovccs, to recover premises which the de- 
f(*ndatit claiiiis to hold, as freeliold, as devisee under 
tlie will of J. Infixes. The tjuestitai resolves itself 
into this, whether the pretnist's be ensloujary estate of 
th(! like tv'imre, which the ciiston'iary estates in respect 
ol‘ which thev were u]h)tted were hetine l!ie etiree- 
nient and awanl slated, and befoiv the jiassiij'r uf 
the act of parliame?it, or whether lluy are now f; eehuld. 
The case states lliatin 1749. by aereeinentbetv.ec'i the 
then lord olThe iiiaiior and several jicrsens entitled to 
right of common over two commons within the ir.an<;r, 
it was agreed that such commons sljonid be dividetl 
and set out by persons then named, who siKmid appor¬ 
tion to the lord, for his consent to the inclosiire, and as 
a recompense for his riglit in the soil, a certain portion 
of one of those commons, which portion was to be 
allotted to him over and above his share in respect of 
certain tenements; and it was agreed that the rest 
should be divided amongst the said lord and the several 
persons having right of common according to the 
yearly value of their respective tenements; and it was 
further agreed that after the division, all rights of com¬ 
mon over the said commons should cease, saving to the 
lord all mines, &c. and all the royalties and privileges 
which he had enjoyed, and which hail been before en¬ 
joyed by former lords v/ithin the customary tenements. 
Now if it was the intention of the pai’tics bj* this agree¬ 
ment to'constitute an estate of a customary nature in 
tliese allotments, it was a thing which by the law of the 
land they were not competent to do. It was decided in 
lirvi'll V. Jochrll and Toxmley v. Gibson, that such a spe¬ 
cies of tenure could not be created at this time of day ; 
because it is an essential (jiiality of such an estate that 
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* it must have been inuncinoriiilly deniisotl or di'inisonhlo 
p,,,. as customarv estate; ami as it must always have been 
L'^ ^r JK. ol'such qualitA’, it follows that this quality cannot be 
created by any modern agrt'ciuc’iit. If therefore 
this a"rc('iuent was framed Avith anv sueli iutoit, it 
cannot have an operation to that t ni et. Then let us 
go on to the award, and see what the intention of that 
was. The lord gave up ti portion oi’ the entire soil, 
Avliich lie before liad, in lieu and satisfaction of Avhat 
the commoners gave up ami had before, namely, an 
entire right of common; he recedes from his right in 
rcf):ect of the entirety of soil, and what is allotted to 
both parties convoys to both a right of soil : it is an 
entire and exclusive interest in the soil in tliat portion 
which is allotted to the lord, as Avell as in those portions 
Avhich arc allotted to the ctnmnoiiers in satisfaction of 
their rights ol' common. lJut much stress has been 
laid on the words saving all seignorics ami roy.'dties 
to the lord. But the lord enjoyed in his own land no 
»eig:u>riis or royalties, evcejjt periuqis that of free 
warren or the light ol’ appointing a game-keeper. He 
];ad the entire doniinion over the soil subject to the 
tenants’ right of conunon. Tiic awai d tln relbre, eairies 
it no farther. But then comes the act of pailiiuneiit ; 
and the question is upon the act; I'or 1 a>s;:i!:e it as 
inconlravertible that a cojiyhoki cannot be ciiaUii at 
this day, except by act of parliament, or by custom to 
Avarrant ibe granting the A\*aste as cojiyhoU!; and then 
it is by operation of the custom, Avhich wlien the lonl 
shall have granted any jiortioii of the AAaste, although 
it has not been granted before, makes that AAjiieh was 
potentially demiseable before as copyhold ahsolutely so ; 
put subject to this clear ciccplion the proposition Is 
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incoiitrovcftible lliat a cop3bol(l cannot be created at 
this day. But still it is competent for the legislature 
to create it, and in order to see whether that has been 
done, let us look to this act, and examine v.l-.ether 
it has niado this copyhold. The act provhles that 
nothing therein contained shouUl extend to alter or 
annul an}' settlement, &c., but that the several allot¬ 
ments shall be deemed to belong to autl thereafter shall 
he eujoj-ed by the several persons to whom the same 
are allotted, and those claiming under them, ami that 
tije\’ from thenceforth shall stand seised tlicreof, to 
such and the same uses, and to and lor such and the 
same estates, &c., as the several landM in res'iect 
whereof such allotments were nmde, were ami stood 
limited to. This docs not mean that because the 
original estates were in their tenure aivtecedcntlv cus- 
toinary estates, therefore the allottcil estates should 
follow the same tenure and be customarv too ; but that 
where tlierc hajipcnecl to be an\' settlement or convty- 
ances before and then subsisting, which affected the 
lands to be ijiclosed, whether such selilcmcnts, Stc. 
might have carved out estates for life or in tail, or 
whether the}’ might be in fee, the same should affi'ct 
the lands allotted, which should be subject to the same, 
'riiat I take to be the meaning of the provision, taking 
the whole context together, that they should l*e subject 
to the old uses; and that seems to mo to be iho oniv 
fair intei*jnTti’.tit)n of this clause. U’hcn comes the 
saving with respect to the lortl’s right that nothing 
should prejudice or .defeat the right of the lord to the 
yeigno-ies ami royalties incident to the manor; but 
that he and those claiming under him, should eiiti>v the 
sHnie in as full and ample a inanucr, to all iiitents and 
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purposes as they might have enjoyed them, 'in case the 
act had not been made.” In one respeet it may Iw 
said, the lord does not enjoy in ;»s ample a manner as 
before the act ; for bcibie, the tenants had a right of 
common over the whole, v.hicli rendered their sevenil 
copyholds of s<) nmch more value; but the lord had 
.'d'O a right of soil over the whole, and has gained his 
equivalent by means of the exclusive allotment made to 
him in respect <)f that right. Therefore taking the 
whole of the act t(>getln r, there is not'iing to prcjiiiiicc 
the lord. “ In as ampic* e. 01.111 . 'r as if the act had 
not been made,” cannot confer any now right, but rc- 
scrve.s only .such rights as he had before. What 1 am 
now laying down is precisely what Lortl Krnijnn said 
in T(nvii/ri/ v. Gibson, where examining how the tenants 
in that case held their allotments under the act, he 
said they could not take as copyholders, unless the act 
of parliament had so directed, but they took their allot¬ 
ments as frecht>ld estates of iiiheritance ; and he added 
it is extremely clear that no new tenure can be 
created, unless by the authority of parliament, since tlje 
statute of quia emptores; nor can any person reserve 
to himself a right oi' escheat.” The same doctrine is 
laid down expressly by Ash/nnst .1. ileliverir'.g the 
opinion of the Court in licvcll v. Jodrdl (r/); “ it islield 
clearly that a copyhold must be time out of mind, and 
cannot begin at this day;” for wliieh he cites Ok IJt. 58. 
b. and the case tyi'Kmipn v. CartiT, 1 Leon. 55., where 
it was heltl that notwithstanding llie lord granted de 
facto, yet as lie did not grant sccunduni consnetudincra 
iixmerii, the land was not customarj'. For it had been 
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coiitcndcnl by IliU Serjt. in the argument of Revell v. 
Jodrell, as it lias bot*n contended to-day, that if one 
thing be given in lieu of another, it must be as the 
thing itself; and that therefore what was given in that 
case to tlie tenants in lieu of their copyhold interests 
imist be copyhold. It was considered in that case that 
a cojiyhold cannot be created at this day by act of the 
parlies. It may be by sxct of parliament. The rjucs- 
tion tliCM is whether this act has made it such, and I 
cminot find any words that can be considerecl as im¬ 
porting that meaning. These premises liave been 
granted without the licence of the lord as freehold; 
anil must go to those who are entitled to claim them as 
jiassing under the will as freehold. 

Le Blanc J. The land which is the subject of this 
cjwtment was the freehold land of the lord of the 
manor, before the passing of the 25 G. 2. c. 24. nie 
only (juestion is, whether any thing has happened with 
respect to this laml, wiiich has changc‘d the nature of 
its tenure. It belonged to the lord as his freehold sub¬ 
ject to certain rights of common, which the customary 
tenants had over it. For the purpose of putting an 
t rill to thosi> rights, articles of agreement M'ere made 
between the lord and the tenants for dividing such 
commons, and subjecting them to the award df persons, 
wi;o ^houiil ni>})ortion to the lord a portion in lieu of 
his rights, and to the tenants another portion in lieu of 
theirs. That agreement anil award wert? afterwards 
confirinetl and carried into effect by the act of parlia¬ 
ment. So the case stands upon the facts; and it is 
perfectly clear upon the laiv, that a customary tenure 
cannot be created at this day by the act of the fiarties, 
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l»i:t tlicrc imiist be u aistoui U) warrant the granting it; 
it cannot be created by operatitm <*f‘ law. Taking tliat 
as an incontroAertible proposition let us see wltetber 
any thing has changed the nature of this tenure. 'I'lie 
principle is true to a cciiaiii extent, that accessorium 
sequilur princ ipale, and so I’ar ]ierhaps it may be said 
that those rig]its of common were of customary tenure 
so long us they ct*nlinued apjiurteiiant to the jnineipal 
land. But after this agreement was entiTcd into, and 
in pursuance of it, the lands were alloltcil to the com¬ 
moners in lieu of their rights of coiumoi:, the laiuls 
allotted could not foliov,- the nature of the temire of the 
principal land, ahliough allotted in lieu t'f rigiits of 
common, Avhich were appurtenant to and did follow 
the nature of the prineipai. Ett us then ailvert to tlie 
;;ct of parliament, for the difliculty that has been raised 
is causctl by certain expi-essions iiiserti-d in the agrw- 
incnt, ami copieil into the act, whith have been relietl 
on in argument, 'i'he agreement contains these ex¬ 
pressions Avhich have lH*en so Tiiuch eoininenletl on, 
saving to the lord, his heirs, &e,. all miiu"'. ixe., and 
all and every the rovaltics and iirivilc'ie.i whieh he had 

» S’ • AO 

etiioved. and which had been cn'iDVed l;v the lords in as 
ample a manner as they had enjoyetl Uu' same, within 
the customary tenements Avitiiin the manor.'’ It has 
been arguetl, that this saving clause must have been 
intended to have the ellect of making these allotments 
to be of customary tenure; lor otherwise* tiiey wtiuld 
be freehold Avith incidents inconsistent with a iVeehold 
tenure. If the argument had restetl solily on the 
agreeincnt 1 should have been of opinion that this 
clause, whatever miglit be its intention, could not have 
hud the effect of making them of customary tenure, 
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because that would be doinir what could not be done by 
law. But uiidouhtedly the act of parliament may have 
that effect, and let us sec whether it has made them 
custoniarv. 'J’lic act recites the agreement and award, 
and conlirms them, and then follows a saving clause, 
which is different from that in the agrtiemrnt, and can¬ 
not he controlled by it even if it were of gretitcr force 
than it really is. That cluJise provides, that notliing 
should be taken to alter or annul any settlements or in¬ 
cumbrances afTectingthe lands to be inclf»sed aruldivided, 
but that the several allutmeiits should vetuain to the seve¬ 
ral persons to wlioni allotted, and that they should enj('y 
the same to and {l>r the same estates, setLlements, and in- 
ciiiiibranccs as the lands in respect of which such iillt>L- 


inents were made, wt're lial )le to h*. lore. 'I'Jie ineaijing <jl 
all this is, that notliing bywhieh these allotments are given 
to the several persons as frethohl, shall be deemed to have 
the effect of altering the cjuantuiu of iniero>t whleli those 
persons may hi' eiilitied to uniicr any sub»bting set- 
lli'iiients of the principal esfstas. diien folums the 
saving clause with respect to the Icuii, which provides 
“ that nothlny: shall extend to uJeal tiie rliiht of the 
lord to the seignories and royeJiies iueitient to the 
manor, but that he shail have the same e.t all tiines, in 
and upon the two ei'iunioiis to be incje"-ed, in as full 
ample and heneiielal a niaane:', and to all in^Ci:ib and 
pur))oses a- he might have had in e-ase t;ie act; had not 
been iTiaile.” 'i'liat reserves to iiim only the same 
rights over tie' l'rt*eliold lanil now become the freehold 
of the tenants, which he before ei'joyeil as lord over 
the same land when it was his own freehold. !So that 
if the clause in the .agreement could be corisidored as cf 
more extensive operation, still the act ol’ parliament 
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would not adopt it to that eKlcnt, hut would only ^ivo 
to the lord the same riglits a* hi* enjoy<‘d t)viT the 
allotiucnts bet’.re they were allolted, and whih' ihiy 
were liis own freehold. Thereltwe if tlu* words f>f ihi- 
agreement >vore of doubtful eonstnief ion, yet it is most 
nianitest that the legislature nevtT inttauled to make tlie 
allotments of a different tenure from what they liadbeiu 
before. It seems to me that tins is the true const ruetioii: 
and therefore thepostea must be delivered to the jilaintifll 

Hayiev .1. 1 am <if the same opinion. 1 see nothing 

to shew' an intention that the property tt» be allotted 
should, from the passing of the act of parliament, be of a 
tlifferent nature from what it was before. At the time 
of the passing of the act the jiroperty was the lord’s 
freehold, subject to certain rights of common over it. 
It seems that the lord had also in respect of certain te¬ 
nements turned out on the common ; and the agret‘- 
ment provides in respect of one of the ccimmons called 
Molbank that the lord shouhl have a portion of it as a 
recompence lt»r his right in the soil: and in respect of 
the other common, that he should have nothing, inas¬ 
much as former lords hail received a recompence out 
of that upon a former occasion ; and it was further 
agreed that the residue should be allottetl among the 
commoners. Certain savings in the agreement have been 
relied on to shew that it was intended that the tenure 
of these allotments should be changed. In the first 
place, it could not be changed by the mere act of the 
parties; but supposing it could, the words of the agi'ee- 
ment are not sufficient to shew any sucli intention. 
Til ey are these; “saving to the lord, his heirs, &c. 
all mines, &c. waifs, estrays, &c. and all royalties and 
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privileges which he and other lords had enjoyed, in as 
ain])lc a manner as tliey had before enjoyed diem 
within the ancient tenements within the manor.” The 
rights of the lord as lord tif the manor only, and not 
his reversionary interest as lord of the fee in the cus¬ 
tomary estates, properly fall within those terms. The 
latter could only come within the words royalties and 
privileges, which however are equally referable to other 
rights. So the word “ seignory” in the award is con¬ 
sistent with a tenure in fee simple, and w'as so con- 
si(!i-i-ed in T(mnlejf v. Gibson. And the first clause ol 
the ;ict was not meant to interfere with the tenure of 
the lord anil the sevei'al persons to whom the sevei’al 
allotments were made, but merely to regulate the inte¬ 
rests of the several persons as to the course or i hnnnel 
ill which the allotments should go. Former proprietors 
might have carved out estates cither in tail, or for life, 
or years, or they might have burthened them with 
charges or incumbrances. The clause therefore in the 
act of parlianicait, which is a common one, provides that 
nothing in the act shall extend to alter anj' conveyance 
or incumbrance, but that the lands allotted shall go 
according to the limitations in those conveyances, in the 
same manner as the original lauds would have gone. 
Then comes the proviso in favour of the lord (here he 
stated it). What royalty or seignory incident to the 
manfir will at all be interfered with, bv holdinff that 
tiic several tenants take a ireeliold interest in the land 
in question ? In Ttmnley v. Gibson there were as ample 
words as in this saving clause, and yet the tenants were 
considered as holding their allotments in fee simple, 
discharged of every right not expressly reserved to the 
lord: and it was understood to be consistent with that 
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1813. lifiltliiig tliat tlu'lord slioiild retain all the rights re- 
served ti» him in the savinjx elanse. 'J’hat saviiiir clause 
(Ti ::>:>! nri)vided that nothing should extend to preiudicc the 

LV.MuaoS. \ . . . * ‘ 

right of the lady to the soignorics incident to or belong¬ 
ing to the manor, (a strong expression whieh lias been 
})ressed njxm ns in this case,) but that she should enjoy 
“ all rentx, forfeitures, t^e. and all other royalties and 
jnaiierial jurisdictions in as ample a manner as if die 
act bad not been made.” The savings therefore in that 
clause in favour of the lady were as exteu; ive as those 
in this clause ; nevertheless it was tlecidi li that the te¬ 
nants took their sevei'al allotments in fee simple. I 
have no hesitation in snvini;, that there are not any 
words to be found in this act which shew that it was the 
intention of the parties that these allotments should be 
holden as customary. 'I'berc is one jiart of the argu¬ 
ment, viz. that a private act of parliament could not, il’ 
ever so explicit, create' ;i species of tenure contrary to the 
statute of emptoivs, to whieh I do not assi'iit; for I 
appreliend that the hgislaturc may dispense either in a 
juivate or jiuhlic act with the provisions of a former 
public act, ii‘ they use distinct terms for that jmrposf. 

J. I am of the same ojiiiuon. Ti appi ni s 
(juiu ekar that nothing hut an act of j ai iiainent or 
eii.-toin cpn aulliorize the creation of h eop\hoUl femiie 
at this day. And in so iniport.ant a creatitm i: shouUi 
spjiear by cxjiress terms dial il was die clear intention 
td’thc legislature to create it. This has hoen the piv- 
viiiling opinion in eases of modern acts ol' parliament, 
so that persons who are familiar with these iiet.s know 
that wliLii il is intendetl to create .such a ti imre, it must 
be imer^lul that to mueb shall be eopybold .'nij .so inneli 

i’rcehohi. 




IN THE Fifty-fourth Year of GEORGE III. 


*93 


frccljold. And I have known of instances, when that 
lias been omitted to be done, of new acts having been 
obtained for tiie simple pur|K)se of making such a pro¬ 
vision. It is most especially necessary in this case that 
a t^‘ar intention should be shewn, where it appears 
that lor 6o years last past these allotments liave been 
t-'onvqi’eil as freehold. The question then is, whether 
there be any thing in the agreement, award, or act, to 
shew any such intention. The agi-cerncnt has no re¬ 
ference to any act to be afterwards passed. Is it then 
to be taken that the parties to the agreement meant to 
create customarv estate.' ? The answer to that is, that 
whatever they might inttaid the}' could not l^y law cffi ci 
it; and besides, if they had intended it, would it not have 
been a much shortt r way to liuve cxpres.sed at once that 
it was agreed that tlie allotments shouhl be customary? 
In like manner as to the award, if this intention had 
been signitied to the eonmu.ssionevs, it is probable tiicir 
award would have been more precise on the subjcel. 
'J'he worils scignories and royalties Jiavc slipl into tlieir 
award; but there is nothing more. In both cases it is 
nlso jirobablo that there woultl have been some refer- 
< nee to the act of parliament to bo passed: by the lui- 
thority of wlvicli alone such an intention coids.1 have been 
efloctuallyexecutcd. I do not collect thereforei’romeither 
that it was the intention of the [larties to create such a 
tenure, which could alone be done by the act of parlia¬ 
ment. But let us see what is contained in the act. The 
first clause, which provides that the allotments shall be 
subject to the same incumbrances. See., is a common 
(lausc in those acts. And though it is possible by [lick¬ 
ing out some particular words to raise an argument on 
them- when disjointed from the context, to shew that the 
Voi.. II. O alhiuncnts 
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nllotmcn^s would not be subject precisely to the smue 
estates as the principal lands, unless the lord bad the 
same rights in respect of them; yet the wfiole must lie 
tiikcn together; and then it will np}>ear that tliaf clause 
is whollv alio intuitu, and meant only to provid<#th;if 
the incumbrances which had attached dionld remain, 
and the allotments go in the same chanm I. 'I'he Inr: 
clause, I own, appears to me to havi- no weight. W liat 
customary rights, or suit of court, or perf|m‘sifes and 
profits of courts, 5 cc. had the lord over tin’s waste wliich 
ho held plono jure? Jt appears to mo to amount to 
nothing more than tin’s, tiiat as hefure the lord might 
have tlic appointment of a game-keeper, or a riglil of 
felviiis’ goods, and such like, that he should continue to 
enjoy tlic same ; it goes nofurtlier; it dt'es not establi-li 
the propo.ition insisteil o:i in argument, v.hiili ought 
to be maJe out by cle.ir words, 'flic onK argnmenl 
f'l any wiiglit is this, that the lord lias I'v agree;n'‘nt 
diminislicd his own riglits I>v acet uliu '- a --tatiilrili’e ve- 
lease of the rig!.; o! coianuin. I {mswer. tlie lord 
considered that in ti.c conipi i>aiion whieh lie rcciivcd 
for those rigigs liy ih<' qiaa.i nm of land v-. in’cii was *( t 
out to him. i'or these rca.MUis 1 li.!;;]. ’here ooglg (i,.. [.e 
judgment for the di'lndiiJ.t. 
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Wood and Another against Dodgson. 

C OVENAXT: the plaintifls declare, tliat by inden¬ 
ture of the 6th vi Mai/ 1811, made between ])r,dg- 
S 071 (the doiendaiit) of the first jnirt, and the plaintiffs, 
John Hood tlie elder, and John JVood the voun<»er, of 
the second and third part, afti-r reciting that in 1804 
Jjodgson and the Hoods had agreed to become partners 
ill the business of warelicjusomeii for 10 years, and had 
continued in such pai’tner.diip to the date of the inden¬ 
ture, and that they had agreed to dissolve the same on 
certain conditions, it was witnessed, ihat in pursuance 
and in part performance of the said agreement, the said 
parties did dissolve the same; and that in farther per- 
llinnance, Ikc. and in consideration of the sum of 3^0/. 
a-piece to be paid to the Horch by Dndgsen, and of the 
covenant bv for indcun-ifying tliem against rdl 
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tbe debts and engagement of the said jiaitnership to 
the date of the said indenture, they the TVeods dkl 
assign and set over to jjn all tlu-ir shares and in- 
terests in tlie stock In Ir.uie, lyady mono}', debts out- 
stan<.ling, and effects belonging to the partnership; and 
also all the tllvidends ou.oortain iU‘bts therein specifitnl, 
together with all the books of accounts, Si.c .; to hold 
the same to iJ^ dnsan as his own. And JJod^son diil 
thereby covenant with the H'oods that he would pav, 
satisfy, and di.'chr.rge a!! and all manner of dibts then 
due and owing from the partnevship, and would imlem- 

ccitificate mijjlit I>e pleaded in disglurgc of an action btcugl.t by the 
ellier iipoii l;is 
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Where upon a 
dissolution of 
pai'tneiship be 
tween three 
I'artners.two 
of the three 
assigned to the 
other ail their 
shares in the 
partiiersii'p 
debts and 
itcts, iticl the 
oth-.-i coveiiist' 
e;l to pay alL 
ill bts then due 
iioni tlie part- 
i.Lr.hip, and t« 
InJtrr.ir.fy the 
r ,vo ironi the 
payi-.erjt of t!;i 
same, and fi 'n 
all actions ;.nd 
Co- s l)y r-tasoil 
et the noii- 
pivinc’t of thi 
s-mtc.tind iter 
V. . ids hec.in.w 
t... Iti-i ;?i, 3t\ i 
3 com mi- i -a 
is-ued against 
liim, tinder 
winch he oh* 
tallied his cer- 
tdicatc, ar d 
aftcrwaiJi. the 
lioider ol a h il 
acct-pted 'ny t!" 
thice pan !1 l; 
and di'c h tioi-; 

ti.c i;:«M/!i;ti 'll 
of the p.” tr.fr- 
ship, snid the 
two, T.'.d ?! ?;- 
V. e:c t, 

pav t!'.t; 

Hi Id ti lt iiy 
sui. 4 ^ O'. 3. 

i- 1 ;i. i. 8 lie 
two ajjdiust tii< 
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1813. nif. tlu'in from the payment of the same, anti aLo from 

■ all aetions aiul costs which miirht accrue to them hv 

W o<ti» 

reason of the nonpayment of llie saint, S'c. 'riie pi; ni- 
tilis then assign lor breach, that after tht' making ol'ihe 
iiulontmv, tt» wit, on the i6th of/l / uanj 181 -;, <>ne 
lV>/Ue sued the plainlills upon n bill of exelumge. (kited 
the 4th of.Tit/y iSic, drawn by befurt lla i.nie 

t'f making the iiulenture, upon and aia < j,;.*d i'v the 
partnership for the sum of 155/., payable at nea di.- 

after date, and which bill was accepted by tli; pi.rtiiM- 
ship for a partnershi}i debt due before tlic t'me oi 
making the indenture; and sueh proceeding' v.tii. h. ul 
fliat afterwards, to wit, 011 the 13th of e/e; 7 / i lit, the 
plaintiffs wore ohligod to jiay and tlitl pay to Jfj/’-’-' 
I 2 i!. 18.?. 6 (/. in satisfaction and diseharire of tlie sum 
of money in the said bill of exchange mentioned, and 
for interest tlicreon, and for the costs aiul charges of 
the said suit; by means of which the plaintiils were and 
still arc damnified, SiC.; yet the dcftiulant hath refused 
to pay, See. 

3 'he defendant pleads (inter alia) that on the ist of .Tit- 
»}^ary 1812, he was a trader, &c., and afterwards, to w it, 
on the 15th of .'fj}/ // 1812 became bankrujit, and a com¬ 
mission was issued against him ; and then sets Ibrth tlie 
proceedings under the commission, and tliat on the 5th 
of following he obtained Ins certificate; and that the 
indenture mentioned in the decl.oaiion was made before 
the 15111 of.iyi/vY afoiesaid ; and although the plaintiils 
did pay i 21 /. i 8,'. dr/. 10 /r./oV after the said 15lh .lay uf 
yjj?n/ will 11 iho defeiidant heeame bankrupt, aial tlie 
rommif-.sion i.V'Ued ,a.s aforesaid, yet that immediately 
from and after the time of the said payment the plain- 

tifT' 
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tiffs were enabled to prove, and might have proved, the 
said sum of 121/. 185. 6 d. under the said commission, 
without disturbing any dividend or dividends already 
made. 

Demurrer and joinder. 

Scarlett^ in support of the demurrer, stated the ques¬ 
tion to be whether the stat. 49 Geo. 3. c. 121. 5. 8. has 
discharged the defendant from his covenant by reason 
of the certificate. 'I'he law, as it stood before that 
Ktatutc, would not have discharged lu'ni, inasmuch a-c 
the pjaliitifls did not pay the debt until after the issuing 
of the coniinisv-ion. lint the statute enacts that “ vvliere 
at the time ol’ ir'^uing the connuission any person shall 
lie surety for or be liable f. any debt of tlio bankrupt, 
it shall be lawful for such perst-n, if he shall have paid 
the debt, although he may have paid it after the com¬ 
mission shall have issued, to prove his demand in re- 
spett of such paviiu nt as a dtli*. under the commission, 
•and every person obtaining his certiricate shall be dis¬ 
charged 01'all demands at the aiut of such person having 
80 paid, or being hereby enabled to prove, &c. with re¬ 
gard to his debt in respect of such suretyship or lia¬ 
bility, in like manner ;is if such person had been a cre¬ 
ditor befort- tlie bankruptcy for the wholf debt, in 
respect of which lie was surety or so liable.” Now in 
order to bring the plaintiffs within this clause it must be 
shewn, that they were sureties for,, or liable for a debt 
of the bankrupt) for the clause is confined to persons 
who have paitl the debt as sureties, or as being liable 
for the bankrupt, and not as being liable on their own 
account; and in sucli case the bankrupt is discliarged 
by tlic certificate. But here the pluiutills have inereh" 

G 3 paid 




ipS 


1813. 


<,;r 
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p.>ul a debt for which tlicy wTre thcinsclvc-s liable, and 
not js snrctioj. for or as bt ing liable for a debt of the 
bankrupt. It is true that the bankrupt Jj.ns covenanted 
with them to n.-iy this debt; but how tloi s tlijit remler 
the covenantees liable for .inv debt of his at tl.e time of 
i&!.ui. fr the commission ? When ho .iiade cKlault and 
dicy were obli_;.;ed to pay, then indeul they became en¬ 
titled to sue him on the covenant: but there was not 
any debt of the bankrupt for whicii they could be 
liable until the ti;:;e when they actually paid tiie debt 
which lie had covenanted to pay. But that lime was 
lontr after the issuing the comriiis.sion. Suppose there 
h.'ul not been any c<>ve!iant between them, but merely a 
<;isr;v'^Ii!ti<.n of tiie partnersliiji. and then tite })laintifls 
h.a! becu c.tiied on to pay a j'.irliier.'ibip debt alter the 
bunkruplcv of tbe diteiulant and aft»‘r the issuing of the 
rommisiion; in that ease they would have been entitled 
to an action for contribution against him; and it 
xvould not have been barretl by the certi.'icatc. The 
only eiiilercnce then w hich the covenant makes is to give 
them a remedy by action of covc-nant instead of a.ssump- 
sit. And if tbev were not liable for the dt bt of the 
bankrupt at the issuing of the coininission, neither were 
they sureties. The term surety means a person who 
pledges himself to the original creditor for the debt of 
another : but not a person who being originally liable 
himself has taken a covenant from another to pay his 
own debt, and only remains liable as between him and 
the covenantor in case the latter makes default. The 
case therefore does not fall within the words of the act; 
and this Ixing an alteration of the law- much to the 
prejudice of the plaintifis* rights, ought not to be car¬ 
ried beyond flic cypress words. 


Abbottj 
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Abbott^ contra, was stopped b}' tlie Court, after hav- 1813. 

ing referred to TLx pai'te Lloyd (a), and Lx parte 
Lobbo 7 l (b)m a^^ainst 

DosasoK. 

Lord Eli.exborough C. J. Tin's is quite a new 
case, and depends entirely upon the words of the 
statute, but I cannot help thinking it falls within them, 
liefore the statute, this debt could not have been 
proved under the comniissiun. The statute does indeed 
seem to impose a hardship on the plaintiffs, but at the 
same time they will not be in a much worse situation 
tluni if they were to pursue a fruitless suit. The words 
of the statute ave “ where any person shall be surety 
for or liable for any debt of the bankrupt.” Here the 
l^laintiffs have assigned all their interest in the partner- 
fliip effeets in consideration of a covenant of imlemnity 
on the part of the bankrupt, which left them still liable 
as before to the original creditors of the partnership; 
they were lialilc at law as co-debtors with the bankrupt 
for his ami their own debt, but in equity he was solely 
liable, and they w’ere sureties; for by the covenant he 
became, as between the parties to the covenant, the 
p.rincipal debtor, the debt was his debt, although as to 
otlier parties the plaintifls still remain liable, and 
Lberefore when they paiil this debt, they paid it in his 
vlischarge. 1 cannot therefore say that tins sase does 
tuot fall within the act of parliament, which does not 
merely contemplate legal, but equitable liability. 

Le Blanc J. The words “ liable f.'r -.r.v debt nf t; c 
bankrupt” are large enough to co ■ ,l ^-,13 r;■ , 

bO 17 fcs. 24 S’ '•■) • ' * 

Oa 
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and we are to see that the ease falls within the remedy 
which the act proposed to ludd out in favour of bank¬ 
rupts. Before the act the original debt would have 
bcon barred by the certificate, anti tl»e reiiK'dy }iro- 
posed, seems to have been, that when any person at 
the issuinir of the coiiiniissiun should be s-urefv for or 
liable for the original debt of the bankrupt, the bank¬ 
rupt should be relieved in the same manner lr»)m all 
claims of such person arising out of the original debt, 
although the eause of action arose after the bank¬ 
ruptcy. "NA’hcre tlie words therefore arc large enough, 
and it appears that the remedy vvas intended, I rather 
think wc ought to give eficct to it. 

Bayley J. The intention of the legislature, at the 
same time that ti»cy relieved the bankrupt was to con¬ 
fer a benefit also on the surely, or person who was 
liable for the tlebt of the bankrupt. 'I'lie principal 
creditor might have provc'd under the commission, or 
might have resorted to the surety without proving 
under the commission ; therefore, before the act he 
might have coin})elled the surety to pay tlie whole 
amount, without the surety’s having any benefit under 
the commission. This clause therefore was intended 
to remove that inconvenience, and to give to the surety 
the power of obtaining a dividend in respect of his 
debt. In this case, if the plaintiffs have let slip their 
time bj’ not making so early a claim as they might, 
that was their own fault; because they ought to have 
known that this was an outstanding debt, for which 
the baiikrupt’s estate was lijible. 


1S13. 


\V(yi> 


Dampieu 
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Dampiek J. It st'Ciiiy to me that tliis case falls 
within the words of the act. As before the act the 
sxirety was thrown or the future estate of the bankrupt, 
the act by allowing him to prove <;n the bankrupt’s 
estate, may be a benefit both to the bankru])l mid 
the surety ; on the other hand, it may happen that the 
surety is not compelled to pay the money until the 
M'hole estate is gone. It is to be presumed that the 
legislature balanced these inconveniences, and deter¬ 
mined upon tlic whole to give a benefit to the bank¬ 
rupt, by putting the surety upon the bankrupt’s estate. 
I think we cannot get out of the act. 

Judgment for the Defendant. 


The King against Charles Dunne, 


defendant having been found guilty upon an 
indictment uir an assault, upon his coming up for 
judgment, it was agreed between the parties, (with the 
leave of the Court) to go before the Master. The 
iSlaster, alter hearing the parlies, by bis allocatur 
awarded to the prosecutor 13/. 15s. for his damages, 
and 60I. I’js. ‘^d. for his costs, for nonpayment of which 
the defendant was attaclicd. 


Barry moved under these circumstances upon stat. 
48 G. 3. c. 123., for a rule nisi to discharge the de¬ 
fendant out of custody of the Marshal, on the 
ground that he had been upwards of 12 months in cus¬ 
tody, in execution for ilamagcs not exceeding He 

submitted, that as the Master had distinguished in his 

allocatur 


1813. 

Wood 

t^atnst 

D0DC6ON. 


i'it'i’. i4tn. 

Dt icndaiu in 
custody on aa 
attaclimcnt 
for non-pay¬ 
ment of money 
awarded by the 
Master, to the 
prosecutor of 
ao indictment 
foran assault, of 
which defend¬ 
ant is convicted, 
is not entitled 
to his disclurge 
under 48 G. 3. 
f. 113. after 
liavi; g hren in 
prison s a cakn- 
d.tr months, 
the 

sum awarded 
loi d Ullages dff 
nor exceed ao/. 
exch.i.'ive of 
Costs. 
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of whrtii a 
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mittft! to 
custody in tie- 

Qu 


allocatur between tlamages nud costs by awarding 
separate sums for cacli, the allocatur was tlie same as 
the flnding of a jury, and that no substantial diflbrcuce 
existed between the award of the Master and the 
finding of a Jury; and therefore the damages being 
under 2cl. the defendant was entitled to the benefit of 
the act. 

Lord Ei.i.CNBonoi’t;n C. . 7 . after referring to the 
statute, said that this ease came neither within tlie 
letter nor the eoiitcinplation of the act; that its object 
was solely dircetCHl to civil judgments and not to those 
of a ei iininal nature, such as was this ease ah initio. 

Bayi.ly J. observed that the ease rcseniblcfl a sub¬ 
mission to arbitratiou; and 

Damimi’.u J. rcierred to Jt’rr \. llt'J-’.crd as in 
jK iut. 

Pn- CitrianTf Hide rcliisc^l. 

(/.•: 10 r.:-;, 


CoOl'KTl (igablSL JoNT.M. 

Rule nisi was obtained calling on the deieiuluiu (the 
marshal) to afille ot’reei'rd a writ id’ habeas enrpiis 
cum eaiisii, by virtue of Aihieh (’Jiarhs C<-op(r (the de¬ 
fendant in an action of JVood \. Cooper') \ias brought 
before a Judge of this court, and thereuiion commitled 
by him to the cusUidy of tiie inarslial in execution at 
the jdaintifi’s suit in an action commenced ami j rose- 
cute d by him against the said C. Coopt r in the Common 

Pleas, 
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J’leas. The aflltlavit in support of the rule, stated tlmt 
a demand of the writ had been served on the marshal, 
and the cxpences tendered, to which the marshal said, 
that he would send an account of the expenecs; and it 
albt> stated that notice of tins motion had been served 
on the marshal, and that since that the file of writs of 
habeas coipus cum causa had been searched at the 
office of the secretary of this court, but that the writ in 
tjuestipn was not affiled of record. 

The Attornnj-Gciteral shewed cause, and objected, 
first, that it was 2K/t sworn that there ever was such a 
writ; and secondly, th::t if it had been, it was not the 
practice to atiile such wi-it of record: there was not any 
place appointed for filing it of record. 

liarneixall, in suppiirt of the rule, stated its object to 
be to enable the plaintiirto juovu an allegation in a de¬ 
claration against the marsha!, for an escape out of 
execution; and he relied on the words of Lord Airccnlejj 
in Turner v. /a/Av, “ that the plaint itf is to enter it 
of record, if he wants to avail himst lf id’ tiic coniniit- 
incrjt: and on his arpplication, the Court of King’s 
Bench would cotnpel the marshal to assist him in mak¬ 
ing this entry.” And as to the case of v, 

Jones (A), where it Wits hcitl not to be necessary enter 
it of record, ho said tliat that was a commitment on 
mesne process, and tlierefore different from Turner v, 
Ti/leSf and the pr, sent case, which were commitments 
in execution, and in IV/glei/ v. JnieSt Lord Ellcnborou^h 
paid in such cases it might possibly be otherwise. 
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1813. 

Coo PEK 
ngainit 
Jones. 



(i) s Eazt, 440. 


Lord 
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CooPtR 

JtiMCS. 


Lord ELLENBonorGii C. J. This sulyc t i iindt r- 
went gccat consideration in v. ,h}irs. The 

Court tlien said, that since the argument iipon the 
motion for a new trial they had causetl the mo>it dili¬ 
gent inquiry to be made na to the exiMence of .'iny 
records of this kind, and thev did not find that anv 
such writs of habeas coipus, witli coinniittiturs thereon, 
had ever been returned to, or filed, or ktpt by the 
Court or any of its ofUeers, at or else¬ 

where, except in tlie oiFice of the clerk of the jxipevs in 
the King's Bench prison; but tliat the writ had 

always remained ns anv other warrant naiunillv woitld, 

•' * * 

in the liands of the officer to ^^llom it w:i< iiMMediatelv 
directed, and whose voucher or authority for the act 
of detaining the party it }»roner!^ '.vas, i helievi* we 
ronfernd with tlie olhi r .hi.lges at tin- tie.e upon the 
rsubjict, and it v.as thought that v.liat ti ii from Loid 
Ahanh. if wa.> under a i.ii-'take. After ti.e Court have 
rn iTiiicli il*.liijerafioii, tleciiied tin- they ought 

not to liave it reagitatid; and tlicref.tre tlie rule must 
bo discharged with costs. 


Le BlaN'c j. Jt is not even stated in the affidavii 
that any such habeas corpus as is prayed tt) be filcd^ 
exists. 

]*>:r Curiam, 


Rule discharged with costs. 
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Wahvvjck (an Infant) by J. Monteith, his 
next Friend, against Bruce. 


the plaintiff declares that on the 
12lh of October 1812, &c., at the request of the 
tlcfeiulant, he agreed to buy of the defendant, and the 
defeiulant agreed to sell to him all the potatoes then 
growing on three acres and a half of land of the de- 
leJidant, at the rate or price of 25/. per acre, and so in 
jiroportion for the half acre, amounting to the sum of 
87/. lo.v. to be dug up and carried axvay by the plaintiff 
and to l)e paid lor by him as hereinafter mentioned; 
.Mivi in consideration thereofj and also in consideration 
duit ’he plaintiff at the recjiuM of the defendant, then 
unci liiere p-aid to the deiendant the sini! of-jc/. in part 
j'l-ya.onl of the said })rice, and then and there promised 
'lie de't ;id.;nt to dig ii]) and carry away the potatoes, 
iUid tv* })ay the dfdenviaiit tlie residue (<!’ llie jnice 
u'^ived oi'/. vui the iir-t half ol the polat'KV' beinq; lukc-n 


and cleared from tii‘- laud. iJie defv'u.hmt then and 
there UM'.!vil;*v*k cii’id piieiiiM-i! UiC plaiiititi. to snHo" 
:uk! '■< rciiir hi.'U to di*, car: ' itwav the potatoo'^. 

And tlK.il ti;.- plaii.iiir a\vV'. '.•..ir he itij aftcrwavJ.s ciig 
*ui a ji.ivi of tiie polatc*c .-. and carry nv;ay a part of 
thoM: which wore si> dt'g, luivl was ready and willing, 
and olleicd to dig up and cany away th^ residue 
Miul to pay the del-'oclanl the res.id'.ie of the price 
agreed on; but the difinduMl did not. i'i.)r w'ould suffer 
him to dig up or carry away any more ; on tl.c contrary, 
the defendant afterwards took and carried away a great 
pert of the potatoc.s so dug as aforesaid, and converted 


1813. 


WeiMfiayt 
Nov, 24th. 
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Warwick 

cgainst 

Brice. 


and disposed thereof, and of the residue wliich were 
not dug up by the plainlifT, to his own use. hereby 
the plaintiff was put to great trouble and exja nee in 
the digging up a part of the potatoes and also Inst all 
the profits which might and would otherwiac have 
accrued to liiin from the performance of the said pro¬ 
mise of the defendant, &.c. There were three other 
special counts upon this agrcctnent, and the common 
money counts. Plea, general issue, and notice of 
set*off. At the trial before Lord I'AU'nboroiiyJt C. . 1 . 
at the Midtllrscx sittings after last term, it was objected, 
first, that this contract (being by parol) was within the 
fourth section of the statute <<f frauds; and secondly, 
that the plaintiff being an infant could not sue upon it. 
His Lordship overruled th ’ first objection, but iij'ion 
the last he directed a nonsuit, giving the plaintiff leave 
to move to set it aside. 


T/ie A/iornci/-General accordingly obtaijied a rule 
nisi for that purpofro, and nicnlioneu the case o( Teed v. 
JSltvorthi/ {a). 

I'pon the rule cou'.Ii;j; on, I.ord LUetihorou^Ji C. J., 
after referring to his rej ori, said, that at the trial he had 
not sufficiently adver;.,d to the di'tinction between a 
void .contract and one v. Inch v as voidable only by the 
infant, and that his ininrossion was that this Av.as 

of the latter kind : and he jneulioncd a case of 
Ward{b)y which was an action by an infant for a breach 
of promise of nt.uTiage; and alter several arguments it 
was held that it would lie; and although the argmuent 
turned much on tlie peculiar nature of that contract. 


(<r) 14 aio. 

6 


(h) s Str. 9J7. 


yet 
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yet the Court seemed to have decided it on the general 
reason of the law with regard to infants’ contracts. 

SpayiJcie and D. F. Jones, who shewed cause, said, 
that Holt V. JVai'd, according to the pleadings, went no 
farther than to sliew that an infant after he comes of age 
may sue on a contract made ^'ith him while an infant, 
and which is for liis benefit, and that a promise of mar¬ 
riage is a contract for his bencht; but tliey endeavoured 
to distinguish the present as being a mercantile con¬ 
tract ; and therefore in WhiftnaU v. Champion («) it was 
ruled that the law would not suffer an infant to trade, 
which might be his undoing; and for the same reason 
also a commission of bankruptcy shall not be taken out 
against him; Exp. Spurholham {b), Fxp, Moule (c). 
And in Com. Dig. Eiifant, C. 2. it is laid down, that re¬ 
gularly a contract by an infant, if it be not for neces¬ 
saries, shall be void. It is a rule indeed that infancy is 
a personal privilege of the infant, and not to be set up 
by others who have contracted with him in avoidance 
of their contract; but that is only where the contract is 
u})oi^ a consideration executed, or where, as Eord Mans- 
fdtl observed in Zouch v. Parsons {d], the transaction 
shews a semblance of bcaeiit to the infant suincient to 
make it voidable only; but where that is left in doubt, 
the Court will interpose in order to prott^ct him? Now 
here the contract is not upon a consideration fully exe¬ 
cuted, nor does it bear upon the face of it any such 
semblance of benefit to the infant, but on the contrary 
is open to all the objections of being a trading contract. 
In Stxhrogham v. Sluartson (e), where to trespass and 

(a) S/r. 1083. gi) ly/.V. 146. (c', T4 ''■'a Ccj. 

(J; 3 j xf.r. 1. 3. 
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1813. 

Warwcic 

against 

Bkcce. 


assault the defendant pleaded a licence from the plain¬ 
tiff) an infant) for a sura of money) the Court upon de« 
murrer held the contract to be^ absolutely void. Uptm 
the other objection they insisted that this was a con¬ 
tract or sale of an interest in or conceriiiiipj land, and 
distinguished it from Parlcer v. Stanyland (a), because 
there the crop at the time of sale, though it was then 
in the ground, hatl reached its full growth, and Wiis to 
bo taken up iiniiK-tliatcly, and so the land was considered 
as nothing more than a warehouse^ but hero the con¬ 
tract was at a season when the potatoes had yet to grow; 
and upon this distinction it was resolved in Emmnson 
X. Ilcrlis {h) tliai a sale of growing lurni]»s v. : s “ a sale 
of an interc in handand the same was held in Crash/ 

V. n’adr:: ;■//' (e\ 


JV/--* .liforurj-Gmcra!, eoAtr;', was 

Court. 


'ed bv the 


Lord Ki'.r.NiJonofoii C. . 1 . As to tiie last objec¬ 
tion, if this had been a contract conicrring an exclusive 
right to the land fc/i* a time for tlie purpose of making 
a profit of the growing surface, it would be a contract 
for the sjilc of an interest in or concerning lands, ami 
would then fall unquestionably w'ithin the range of 
Crosby v. JVadsirorth. lint here is a cojitraet lor thc- 
salc of potatoes at so mucli per acre; the potatoes arc 
the subject-matter of sale, and whelher at the time of 
sale they were covoretl with earth in the field, or in a 
box, still it was a sole of a mere chattel. It falls there¬ 
fore within the cxise of Parker v. Stanylandt and that 


(a) 


(b) aTaan. 38, 

7 


(0 6 £ast, Cc 2 . 

ditiposcs 
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disposes of the point on the statute of frauds. As to the 
other point, it occurred to me at the trial on the first 
view x)f the case, that as an infant could not trade, and 
as this was an executory contract, he could not main¬ 
tain an action for the breach of it; but if 1 had adverted 
to the circumstance of its being in part executed by the 
infiint, for he had paid 40/., and therefore it was mc»t 
immediately for his benefit that he should be enabled to 
sue upon it, otherwise he might lose the benefit of such 
payment, I should probably have held otherwise. And 
I certainly was under a mistake in not adverting to the 
distinction between the cases of an infant plaintiff or de¬ 
fendant. If the defendant fiad been the infant, what I 
ruled would then have been correct; but here the 
plaintiff is the infant, and sues upon a contract partly 
executed by him, which it is clear that he may do. It 
is certainly for the benefit of infants where they have 
given the fair value for any article of produce, that they 
should have the thing contracted for. And it is nut 
necessary that they should wait until they come of age 
in order to bring the action. A hundred actions have 
been brought by infants for breaches of promise of mar¬ 
riage, and I am not aware that this objection has ever 
been taken since the case in Strange. 


1813. 

Warwick 

Eiuici- 


Dampieb J. The question in these cases doeg not so 
much depend upon whether the consideration is exe¬ 
cuted, as in what manner the interests of the infont will 
be affected by the contract. In Knight v. Stone (a) the 
Court were of opinion that an infant might submit to 
a reference^ because it might be to his benefit; and in 


(a) Sir W. Jutes, 164. S. C. A’iij', 93. 

VOL. II. P 


HoU 



2ro 
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1813. 

Warwick 

Bkuce. 


Hol 4 V. Ward (a) it is laid down) that where the coir- 
tract may be for die benefit of the infant, or to his 
prejudux!, the law so far protects him, as to give him 
an opportunity of considering it when he comes of age; 
and it is good or voidable at his election. But though 
the infant has this privilege, yet the party with whom 
be contracts has not: he is bound in ail events. 


Rule absolute. 


(«) Sir. 939. 


7 (krsJtiy, 
N'jV. ajth. 


Dickenson, Executrix of Hunt, against 
Heseltine. 


Where bail in '^HE plaintiff recovered a verdict in this action 

error wa.*^ put in JL 

in vacation, and wliich wos debt OH bond, and the defendant brought 
an^^iheti^ntiff a Writ of crror, which was allowed on the 15th of Julyt 
l.otic^thaMhcy ^Sth put in bail in error, who were ex- 

atTithei'^t^ay * 3 *^ Augustf and on the 17th the 

®r next term, defendant gave notice that they would justify on the 

and before that ® 

day non prossed fu’st day of Michaelmas term, but they did not do so, 
eiro*r 7 rnIt'he” the defendant having on the 30th of October non 
jimifyl Hdd pressed his own writ of error. The plaintifl' com- 
that the bail menced an action of debt agamst the bail upon the 

were not enti- ^ t 

tied to stay pro- recogntzance: ^'hereupon Espinasse obtained a rule 
ceedingsinan . j- r • 1 • j 

action against Bisi for Staying the proceedings tor iiTegulanty, .and 
them upon the . ^ ..1 *1 • 

xecogniaance, entering an exoncretur on the bail-piece, 
aor to have an 


exoneretar en¬ 
tered on the 
kail-piece. 


Lanes shewed cause, and contended, that there was 
not any irregularity; that it was not competent to the 
plaintiff in error to vacate the recognizance by non- 


prossmg his own writ of error, but that tlie recognizance 

had 
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had thereby become forfeited. He admitted, that in 
cases where bail has been excepted to and other bail 
added, and the original bail have by a slip omitted to 
get their names struck out of the bail-piece, the Court 
has relieved on the ground of inadvertence, as in Tubb 
V. Titbb{fi)i but there was not any such ground of 
relief in this case. The plaintiff in error has had the 
full effect of getting over the vacation; neither he nor 
his bail therefore are entitled to any indulgence. 

EspinassCf in support of the rule, relied on Gould v. 
Holmstrom {b ); and he said that the defendant in error 
was benefited by the non pross, and had not been de¬ 
layed, or at all events, not so long as in the case dted ; 
and yet the Court relieved the bail, on the ground that 
the defendant in error by excepting to the bail, considers 
them as no bail *, and he insisted here that it could not 
be permitted to him to consider them as no bail for one 
purpose, and as bail for another. 

l^ord Ellenborough C. J. TTiis appears to be a 
trick to get all the effect of a writ of error, without 
putting in bail. Tlie pendency of a w'rit of error was 
a delay of the defendant in error, in respect of his 
execution. 

Bayeey J. From the 28th of Jalp until the 3otli of 
October^ the defendant in error might have sued out 
execution, if there had not been a writ of error. 

Per Curiam^ Rule discharged. 


P 2 


1813. 


Dickeln.on 

ngninst 

Hokltihb. 


{4t\ &>y. R. si- 


Xb) 7 EmI, jSo. 
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Tkunday, 
iVin/- ijtli. 

A person vr):o 
it nominated 
and elected to 
SCI re in pailiu* 
ment for the 
city of ff'esi- 
minster will cut 
being present 
ati or in any 
way inlerfeiing 
himself, or hy 
his agents.with 
the election, 11 
holding himself 
out, or autho¬ 
rizing any one 
else to hold him 
out as a candi¬ 
date, but aftei- 
wards takes his 
seat in the 
house of com¬ 
mons, is not 
chargeable un¬ 
der Slat. 510.3. 

>a6. with tl.e 
expellees of the 
hui: tings. 


Mobris against Sir Fhancis Bubdett. 

^^CTION by the bailiff of Westminster^ to recover 
from the defendant as one of the candidates at the 
last election of members, to serve for that city in parlia¬ 
ment, a moiety of the expences of the hustings. At 
the trial before Lord EUenborough C. J. at the Middle- 
sex sittings after last term, it was proved that the 
plaintiff some days prior to the last election made the 
usual preparation, by the erection of hustings, &c., in 
expectation of a poll taking place; that on the day of 
nomination Lord Cochrane and the defendant were 
nominated, and afterwards declared duly elected, and 
returned to parliament; but the defendant never made 
his appearance on the hustings, nor interfered in any 
way himself or by his agei^ witli the election, nor was 
there any evidence to shew that he held himself out or 
authorized any one else to hold him out as a candidate. 
It was proved that the defendant afterwards took his 
seat in the house of commons, and subscribed the test- 
roll required by the forms of tlie hou.<;e to be signed 
upon that occasion. Upon this evidence, the defend¬ 
ant’s counsel applied for a nonsuit on the ground that 
it was not proved that the defendant wi^ a candidate 
within the meaning of the 51 G. 3. c.'izd., under which 
statute it was sought to charge him with the above ex¬ 
pences; and his Lordship upon that point was of 
opinion that the proof was insufficient, inaanuch as to 
be a candidate, a person must do some act or be privy 
to some act done for him, or at least assent to the pro¬ 
posal of himself, as an olgect of the suffrages of tlie 

id electors; 
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electors; and thereupon he directed a nonsuit: but it 181^. 

being suggested, that the defendant by having taken 

his seat in the house of commons, must be prcsiuned against 

to have assented to his being considered as a candidate ®®*°*’*’^* 

within the meaning of the act of parliament, and the 

case of Morris v. Bierdett (a) being cited in support of 

that proposition, his Lordship although he inclined 

against the suggestion, gave leave to the plaintiff to 

move to set aside the nonsuit and enter a verdict for 

225/., the amount of the expences claimed. 

The Attorney-General accordingly obtained a rule 
nisi to that effect. 

Brougham and B. Lawes shewed cause, and premised 
that in order to charge the defendant in this action, he 
must be shewn to be a candidate, eitlier in the ordinary 
acceptation of that word, of in the sense given to it by 
the legislature. And th^ denied that in its ordinary 
sense it comprehended a person who is nominated and 
elected by others without any knowledge or concur¬ 
rence on his part. And as to its legislative sense thqr 
referred to several statutes to shew that it was used in 
them, as implying something more than a person 
merely passive; as in the 18 G.2. c. 18. s. 7. tl\je sheriff 
is directed to appoint at the expence of the candidates, 
such number of booths as the candidates or any of 
them three dap before the commencement of the poll 
shall desire; so by 7 & 8 3. c.25. s. 5. the sheriff is 

prohibited from adjourning the poll to any other than 
the usual pface, without the consent of the candidates;. 

and 


{'/) 1 C-rntp. N. P, C. at?. 

P 
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1813. and it » obtervdsle that the l^slature have in the 
■ 7 & 8 Pr.3. C.4. (treating act) used the words ** person to 

be elected/* and not candidate,** which shews that thi^ 
Bmudett. understand those terms as being s^rnonimous. 

Assuming then that a person who neither interferes 
himself or by his agents at an election, could not in any 
understanding of the word be said to be a candidate, 
they further contended that the detendant’s having 
taken his seat in the house of commons could not 
make any dincrcncc. The taking his seat was a duty 
cast upon him, not a voluntary act, nor done for his 
own bcnciit; he could not legally refuse to come to 
parliament. By the 5 2. stat. 2. r. 4. if any jierson 

summoned to parliament (be he archbishop Ac., knight, 
citizen, or burges^) absent himself and come not (ex¬ 
cept for reasonable excuse), he shall be apierced and 
otherwise punished, according as of old times hath 
been used. By the 6 H. 8. r. 16. none shall depart 
from the house of commons without licence &c., on 
pain of losing his wages; he may be also fined by the 
commons (u); and the king cannot grant to any man a 
charter of exemptitm to be frc*ed from election, because 
his attendance is for the service of the whole realm (6); 
and there is an instance in the reign of Philip and 
Mary of an information being filed against Mr. PUmden 
lor not attending in the house of commons. From all 
which it follows that the taking of his scat was not a 
voluntary act; and if it were not, neither shall it operate 
against the defendant to make that which bclbre was 
without his consent, as if it were now adopted by him 
and done with his consent. And as to the former case 

(:i) 4 /«!/. 44. (t) Ibid. 49. 

of. 



IN THZ Frrry-FOUETH Yxab ovOEORGE III. 


21S 


of Morris v. Bwrdett (a), it will not be found that th* 
Ck>urt there deckled that the defendant by taking his 
seat adopted the character of a candidate^ but by as* 
senting to what had been done by his committee. 
Here there was not any evidence oS nny assent what* 
ever. 


J813. 

Moasit 

agtdmt 

Burdkit. 


The Attomey-GenercA^ Park, and Richardson ixiDtrk, 
contended that the meaning of candidate in the ppjmlar 
s^se of that wordy was a person who has been nomi* 
nated as such, and for whom a poll is going on, and 
votes are given; but however that might be, such at 
least was its meaning within the act of paiiiament; 
which otherwise would not afford a remedy coextensive 
with the mischief. The mischief recited, is, that there 
is no convenient public building whearein to hold the 
clecdon, &c., and then it is enacted that upon every 
election the bailiff shall appoint at the expence of the 
candidate or candidates a convenient place, &c .; so that 
it is clear that the legislature contemplatf!d that at eve?y 
election there must ex necessitate be a candidate or 
candidates; whereas, according to the argument on the 
other side, there may be an election without any candi* 
date. But if that could be, how w'ould the act of par* 
liament be satisfied, which directs the thing to be done 
at every election at the expence of the candidate? 
Again the 2nd and 3rd sections direct the bailiff to 
allow a cheque book for each candidate, under pain of 
prosecution; it may be asked then could the bailiff 
have refused such book to the defendant, on the ground 
of bis not being a candidate ? Then as to the defend* 


(a) I Camp. N. P. C. 225. 

P 4 


ant’s 
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Monitis 

against 

Bukdxtt. 


tnt’s adoption of the character of a candidate by the 
subsequent act of taking his seat, it is answered that he 
was compellable so to do; but not any instance has 
been cited to that efiect, nor will any be found in 
HatseU's Free. The 5 It. 2. e. 4. seems to refer 
to persons summoned and not elected to parliament; 
and the 6 H. 8. c. 16. has become obsolete and cannot 
be drawn into precedmit at this day; for since the 
stats. 9 j^nne, c. 5. and 33 G. 2. c. 20. the law stands on 
a different footing, those statutes, as it seems, having 
enabled a person who is chosen and returned to par¬ 
liament against his inclination, to vacate bis seat by not 
complying with their requisitions {a). It appears 
therefore that the taking his seat was a voluntary' sub¬ 
mission to his election, and being so it amounts to an 
adoption of it. In the former case of Moi-ris v. Burdeft 
so far from there being evidence of any assent on the 
part of the defendant, there was on the contrary evi¬ 
dence of an express warning given on his part to the 
bailiff that no part of the cxf>ence would be paid by 
him; so that the case turned upon his adoption of the 
character of candidate. 

Lord Ellenborough C. J. I ovm upon consider¬ 
ation of this act of parliament, 1 cannot bring myself 
to doubt what is the natural sense and meaning of the 
word candidate, as it is used by the legislature. The 
legislature has directed that convenient booths shall be 
erected by the bailiff for holding the election; and there 
can be no doubt that they assumed that upon every occa¬ 
sion of an election there would bo found a candidate 


(«) I DwgI. on Ekethns, 483. k. 


or 
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or candidates in the ordinary saise of that word, that 
h, persons ofKsring themselves to the suffrages of the 
electors. That 1 take it is, strictly speaking, die cor¬ 
rect sense of the word candidate. Therefore a person 
cannot be in that sense of the word a candidate by the 
mere act of others, who propose him without his assent. 
The legislature,.indeed, assumed that it would always be 
tlie case of every person who should be proposed, that 
he would be so far assenting as to answer the d^crip- 
tion of a candidate; and therefore they thought it 
sufficient to impose the burthen of recompensing the 
baililF on persons answering that description. But a 
case has arisen not within their contemplation; for 
here there is not any evidence that the defendant ten¬ 
dered himself in any way as the object of choice; but 
he was merely passive; the electors of diemselves having 
brought him forward without any consent on his part. 
The question then is, whether the legislature intended 
to throw on such a description of person, whom we 
must take to be an unwilling candidate^ the charge of 
making this reimbursement. The legislature have not 
so said; they have said only that the expences shall be 
defrayed by the candidate, that is, by the person who 
offers himself. And really there might be infinite 
bardsjiip in imposing this burthen on any others. Sup¬ 
pose a person from motives of spleen or in a je^ should 
think fit to put forward another as a candidate^ shall it 
be in liis power to cast so heavy a burthen on the 
other, because he may choose to indulge his malice or 
pleasantry? 1 do not see any thing in the act of 
parliament, which makes it susceptible of a construc¬ 
tion leading to so mischievous a result, or which affords 
a reason for extending the word candidate beyond its 

ordinary 


1813. 

Moitst* 

ageixst 

Busdbtt. 
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Mobus 

agtHMS! 

Bobsbtt. 


orcfiiMry import. The Btst. i8 Geo, 2. e. 18. 5.7. 
enacts that sheriff shall erect such number of booths 

at the expence of the candidates, as they or any of 
them shall desire; which is diflerent in that resjiect 
from the present act; for here the act imposes the 
duty on the bailiff in the first instance, and says that it 
shall be at the expence of the candidates. If there be 
no cuididates the burthen rests with the bailiff. This 
may be a hard^ip, but we cannot, because the legisla¬ 
ture have imposed an onerous duty on the bailiff, strain 
the meaning of the word candidate beyond its fair im¬ 
port, in order to throw the burthen of that duty u]K)n 
others. As to the inference which is afforded from 
the defendant’s having taken his seat, every person 
who is returned to parliament is bound b}' the law of 
the land to serve; and it has been argued, and seem¬ 
ingly upon probable grounds, that he may be compelled 
to serve. Several statutes have been cited to tliat effect, 
which subject persons to penalties for non attendance 
in parliament; and although subsequent statutes may 
possibly have enabled them to evade the duty by re¬ 
fusing to take the oaths required, such refusal would 
be criminal if done, not on account of scruples of con¬ 
science, but for the sake of evasion only; and it should 
seem that in every case where a person is called -upon 
to perform a public duty, be is liable to be punished 
for refusing to perform it. To instance in one parti¬ 
cular only, a serjeant at law is liable to punishment, 
for not taking upon himself that degree after being 
called thereto by the king’s writ {a). Upon the whole 
then, it appears to me that this defendant was not a 


(a) See s Intt- si4* 


candidate 
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candidate within the true meaning of that word; 
having never acted as such, nor in anywise, eitfaar 
directly or indirectly, assented to becoming a candi¬ 
date. If there had been any evidence of acts, which 
might have amounted to an adoption of that character, 
it would have been different. 


1813* 

MOBKIt 

Bvksbtt. 


Le Blanc J. The question is, in what precise 
sense the legislature has used the word candidate; and 
that will depend very much on a consideration of the 
nature of the charge imposed by the act of parliament, 
llie act imposes a duty on the public officer of pro¬ 
viding a convenient booth or place for holding the 
election, and it directs that this shall be done at the 
cxpence of the candidate. The question then is, whe¬ 
ther the act intended to charge with this burthen a 
person who did not consent to take upon himself the 
character of a candidate. It has been argued, that a 
candidate means a person for whom votes have been 
given. This argument pushed to the extreme^ would 
of course comprehend every individual in whose &vour 
one single voter only had given his suffrage without his 
knowledge or consent; and would put it in the power 
of a stranger to subject any person to the expences qf 
the hustings. This to be sure is an extreme case^ but 
still it might be so if the argument be good. It is 
more probable, however, that when the legislature used 
the word candidate, it did not occur to them that a case 
of a person having votes given for him, or one like the 
present, of a person being returned to parliament, with¬ 
out his knowledge or consent, might possibly hs^pen. 
This latter is also another extreme case; and it is pro¬ 
bable that the l^islature used the term candidate in its 

ordinary 
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1813. 

MoRms 

againsf 

BvuntTT, 


ordinary acceptation, '^nd not with n view to any such 
extreme cases. Wc are tlion to decide whether in such 
a case the person l)e liable. 1 take it for granted, that 
there was not any evidence of uny act done by the de¬ 
fendant to shew that he had adopted the character of a 
candidate. Tiiis has been likened to the case from 
Campb. N. P. C., where the Court refused a rule for 
setting aside the verdict. The distinction however has 
already been pointed out. lliere it appeared that 
Percy, who was said to be an agent ft)r some purposes 
on the behalf of the defendant, had done an act by re¬ 
quiring tickets for the hustings, which act, if tlone on 
his behalf, might be considered ns an act of adoption 
by the defendant; therefore it was properly left to the 
jury to say whether the defendant had not virtually un¬ 
dertaken to defray a part of the expcnce as candidate; 
and the jury found that he had. Nothing, however, of 
that sort exists in this case, 'fhere is another question, 
whether a person who has been returned to parliament 
without his knowledge and consent shall be considered 
as having adopted the character of candidate because he 
afterwards takes his seat in the commons house. As 
to that, 1 cannot but think that it is the duty of every 
person who happens to be returned, and who is under 
no disabilities, and can conscientiously take the neces¬ 
sary oaths, to submit to such election and take his seat, 
and contribute to the public exigencies by giving his 
assistance at the grand council of the nation. I will 
not pretend to say whetlier a person is or is not com¬ 
pellable to take his seat; but 1 cannot consider his 
obeying a public call as a voluntaiy act on his part, by 
which he must be supposed to adopt a burthen imposed; 

I there- 
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1 therefore cannot see any reason for setting aside this 1S13. 

nonsuit. ——— 

MoAMS 

agMtui 

Bayley J. Thte may be possibly a hard case on the Bwapait. 

plaintiii^ but nevertheless 1 cannot say on the construc¬ 
tion of this act that the defendant falls within the mean¬ 
ing of the word candidate. It veiy rarely happens that 
an election takes place in which there is not one or more 
candidates in the general and popular sense of that 
word; by which 1 understand a person who is desiroiu 
of obtaining the suffrages of the electors, and holds 
himself out for that purpose. The act imposes the duty 
on the bailiff at the expence of the candidate or candi¬ 
dates ; therefore if there be any one candidate, the bai¬ 
liff* will be reimbursed his expences ; but before he can 
be so, he must find a person to answer the description 
of candidate. It has been said, that every person in 
whose favour a poll has been demanded and is proceed¬ 
ing, or who has been nominated, must be considered 
as a candidate. I do not agree to that position; for 
we well know that in many instances persons have been 
nominated and had votes given for them without their 
knowledge and concurrence. It has sometimes hap¬ 
pened that some electors, in order to mark a powerful 
predilection, have thrown away their votes by giving 
them to some person of high public eminence ynd cha¬ 
racter, who has not any concern with the election; and 
the sheriff is boimd to receive these votes. If -such a 
person is to become a omdidate by these means, he 
would also become liable for these expences. And un¬ 
less the definition of candidate is metended to all persons 
for whom a vote may be given, I know of no other re¬ 
striction except that which confines it to such person as 

shall 



CASES m MICHAELMAS TERM 


laa 


i«i3* 

Moxtis 
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shall be desiroin of obtaining votes, and shall hold hinio 
self out for that purpose; or shall afterwards, by his 
acts, adopt the character of a candidate. It is said 
that here the defiyndant has adopted this character by 
afterwards taking his seat in the house of commons, 
1 consider however that his taking his scat was in dis< 
charge of his public duty; and not a matter of choice, 
by which he can be said to have adopted the acts of 
those who elected him. It was his bounden duty to 
take upon himself this public function. 


Dampier J. I cannot considw that the taking his 
seat was an adoption of the acts previously done so as 
to make the defendant a candidate within the meaning 
of this statute. 'Hiat was only done in discharge of a 
great public duty, and it matters not whether the de¬ 
fendant w'as compellable or not to take his seat. It 
was his duty to take the oaths, if he had no conscien¬ 
tious scruples, and to give in his qualification, if he had 
one. The question therefore is reduced to the construc¬ 
tion of the act. Probably it was the intention of the 
l^slature, when they cast a burthen on the returning 
officer, that he should be reimbursed in all cases. That 
might be so; and if upon every occasion of an election 
there must be a candidate, it would necessarily be so. 
I apprehend however that there is not any necessity 
that there should be a candidate; and here, according 
to the ortlinary understanding of that word, viz. a per¬ 
son offining himself as an object of choice, or acqui¬ 
escing in the proposal of others, there was not any 
evidence of tliere being a candidate. It might happen, 
thou^ it is not probable, that an election might take 
place without any person offering himself, and both 
11 members 
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memben might be returned without thdr coni^t; but 
the question here is, whether the term candidate can be 
extended to every person for whom a vote is giren 
pending the poIL I think not; for that would be open¬ 
ing a door to mischievous consequences. A person in 
unequal circumstances might be nominated and re¬ 
turned, and thereby subjected to very heavy expences. 
It is true, that if he be returned, he is bound to take 
the public duty upon himself; and he ought not there¬ 
fore to be subjected to expence, unless the statute is 
imperative upon him. It seems to me, howerm*, that 
there is not any thing in this act nor in the other acts 
to extend the meaning of the word candidate beyond its 
ordinary import, which is one who voluntarily proposes 
himself, or adopts the proposal of others. 

Rule discharged. 


i»i3. 

Moaau 

OgMHSt 

Bukbett. 


The King against The Collector and Comp¬ 
troller of the Customs at Liverpool. 


Friday, 

a6th. 


^ Rule nisi was obtained for a mandamus to the The Court re- 
defendants commanding them to grant a certifi- mus to the”^" 
cate of registry, pursuant to stat. 34 G. 3. c. 68. to 
R, Griffith^ and seven other owners of a vesse} or flat, 
called the Stipplu. In January 1801, the vessel was the. survivor of 

two psirt* 

duly registered at Liverpoclf in the ntunes of S. Affleck owners mer- 
merchant, T. Pickering merchant, and J. Pideering ground 
merchant, as owners. On the $thoi April 1806, Affleck of 
sold and transferred his share to the Pickerings, and p^i't-owntr 

^ ought to have 

the transfer was indorsed upon the certificate of r^istiy joined in the 
to 7 . and J, Pickering, merchants of Liverpool, and 

. entered 
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«titeradi^theaiitoimatX 4 VV»?^ Afterwards 
ering died; end GrfjffSik and the sevon others agreed 
with T.Picixring, as the surviving partnert fur the pur- 
chase of the vessel; and on the idth March 1812 
the vessel, by bill of sale in writing, reciting the certifi¬ 
cate of registiy and indorsement thereon, was conveyed 
by T» Pickeriagt as such surviving partner, to Griffith, 
and the seven others, who paid tlie purchase money, 
and an indorsement of such transfer was made by 
Pickering upon the certificate of registry. GHffiUh 
applied to the collector and comptroller to register this 
transit, which they refused to do, upon Uie ground that 
the executors of J. Pickering had not joined in it. 

The Attorney-General, Park, and Hoc, shewinl cause, 
and contended that the two Pickeringa, being part 
owners of this ship, as merchants, were tenants in com¬ 
mon of their respective shares, and conscfjucntlj’ that 
upon the death of one his share went to his personal 
representatives, and not to the other by survivorship; 
and so th^' said the executors of J. Pickering ought to 
have joined. And the officers empowered to make 
registry, are authorized to call for the bill of sale {a), 
and to see that there are proper parties to the transfer 
before they make registry. 

« 

Scarlett contra took a distinction that here the ship 
wras originally built, and registered in the names of 
Affleck and the two Pickerings, and not conveyed to 
them as partners; and he said that even upon a con¬ 
veyance to them as partners, it might be doubtful whe- 


(1) 34 G. 3. c. 68. /• »o. 


ther 
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ther they would take m tenants in common, unl^s it 
was conveyed to them as such. The survivor may be 
bound to account in equity with the executors, but he 
may release the whole. 

Lord Ellenborough C. J. TTie officers of the 
customs have a right to see that the property is legally 
in the person applying for the registry'. These persons 
apply as purchasers from the survivor, who us such was 
not entitled to make tlie transfer, for there is no sur¬ 
vivorship in tliis case, but the share of the deceased 
partner goes to his representatives. 

Bayi-ey J. There is not any survivorship among 
traders. 

Dampier j. The survivor has not the legal title; 
the renic-dy survives, but not the legal title. Tlie rule 
is that the remedy survives, but not the right. By the 
usage the |>erson who has not the right has the remedy. 
It is an anomaly. He may release the remedy, but not 
the right. 

Per Curianti Rule discharged. 
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Friday, 
Nov. 26th> 


John William Eden’s Case. 


A return to a 
liabess corpus 
for the dis¬ 
charge of an 
apprentice 
€ibore the age 
of 2x, stating 
the custom of 
London, that 
every citizen 
and freeman of 
the city may 
take as an ap. 
prentice any 
person above tbe 
age of 14 and 
under zv, to 
serve for 7 years 
and more, must 
shew that 
the apprentice 
was within 
those ageswhen 
he bound him¬ 
self apprentice^ 
for the Court 
will not intend 
that from mat¬ 
ter dehors the 
return. 

The Court 
refused leave 
to amend the 
return. 

Quscre, whe¬ 
ther an appren¬ 
tice by the 
custom of Loa~ 
don is compella¬ 
ble to serveafter 
SI ? 


ON a former day in this term, BoUand shewed cause 
against a rule for a habeas corpus, directing a person 
of the name of Gamberi to bring up the body of his 
apprentice J. W. Eden, in order that he might be dis¬ 
charged, upon an affidavit that he had attained the age 
of 21 years on a day past. He relied on the custom of 
London, by which he said apprentices that are bound 
by indenture above the age of 14, and under 21, are 
compellable to serve the full term, though that may ex¬ 
tend beyond their age of 21; and gave as an instance 
the usage of the apothecaries* company, to bind their 
apprentices for .eight years; which as they could not be 
bound before 14 would necessarily extend their appren¬ 
ticeships to the age of 22 at the least. And for the custom 
he referred to Bohmi’s Priv. Land, (a) and Stanton’s 
case (6), and also to Code v. Holmes {c), where the re¬ 
corder certified this custom; since which time- it had 
never been doubted. 


Gumey contr^ denied that such a custom had ever 
been certified, or that it could exist without being 
highly inconvenient; for if the apprentice were liable 
beyond 21 he might be liable as Lord Kenyon observed 
in Ex parte Darns {d) till the age of 50 or upwards; 
but by the general rule of law, an apprentice may elect 
to vacate his indentures at 21, and therefore if such a 


(«) Tit. Chamberlain's Court. (i) Moor, 135. 

(<•) Cited in liora v. Chandler, t Mod. %ji, S. C. Palmer, 361. 
(d) 5 T. X. 716. 


* 14 


custom 
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custom had been certified, it would not be good because 
it would be unreasoqabie. Stanton*a case, only decided 
that the apprentice could not plead infancy, that is, 
that by the custom of London an infant might bind 
himself by indenture,’ but not that the master might 
detain hiiq after 21, 

TAe Court said that the custom as it was assumed 
to be was very general, and that it ought to appear on 
the return in its proper terms, and with the limitations 
belonging to it; and for that purpose they made the 
rule absolute. 

And now on this day the return was read, and 
stated that on the 3d of May 1809 J. W. Eden bound 
himself apprentice to Gamberty (descrftiing him as of 
DuIceStrcety Coroent Gar deny) a freeman and citizen of 
Londony by indenture according to the custom of the 
city to learn the art of a goldsmith and jeweller, from 
the day of the date of the indenture for seven years 
thence next following, and set forth the indenture in 
hsec verba, which was in the usual form, and allied 
that the said indenture was duly inroUed at the c^ce 
of the chamberlain of die said city, within the first year 
of the term of the said apprenticeship, according to tihe 
custom of the said city. The return then proceeded to 
state, thattlicre is, and from time immemorial hath been 
within the city of Londony a certain ancient and laudable 
custom used and approved, that every citizen and free¬ 
man of the said city hath a right to take, and for the 
whole time afor^md hath been used and accustomed 
to take as an apprentice, any person born within the 
kingdom of Englandy abonx the a^e qffmrteen years and 

Q 2 undet 
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utukr the age of txwity-one ycars^ by indenture to be 
made between the said apprentice on the one part, and 
the said citizen and freeman on the other part, to serve 
tJie said citizen and freeman of the city aforesaid for 
tlie term of 7 years and more, according to the obliga¬ 
tion of the said indenture; and such apprentice as 
aforesaid, by tlie custom of the aforesaid city from time 
immemorial, is held and bound to serve the said citizen 
and freeman his master for the whole time of his ap¬ 
prenticeship in the said indenture mentioned and con¬ 
tained, and well and faithfully to perform all reasonable 
covenants in the said indenture contained on his part to 
be performed in respect of the true, just, and faithful 
service of the said apprentice to his said master during 
the term of his aforesaid apprenticeship, according to 
the true intent and meaning of the said indenture, us 
fully and completely as if the said apprentice at the 
time of the making the said indenture had been of the 
full age of 21 years or mote; and if the said apprentice 
shall break any of the covenants contained in tlie said 
indenture on his part to be performed during the term 
of his apprciiticesliip contained in tlic said indenture, 
that then the master of sutch apprentice shall have the 
like remedy against the said apprentice as he might 
have had if such apprentice at the time of the making 
his aforesaid indenture had been of the full age of 
21 years and more, which said custom was certified to 
his majesty’s Court of King’s Bench at Wcstminstei' in 
Easter term, in the 21st year of the reign of King Jh/wes 
the 1st, by the recorder of the said city. 

Gurney objected to the return, tliat it stated the cus¬ 
tom incorrectly in two particuJars; ist, ticcordiug to 

the 
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the precedents of pleadings in Bohun Priv, Land, the 
custom seems to be confined to citizens resident within 
the city; and if so, the return ought to have stated it, 
and have alleged farther, that the master was resident 
within the city; the contrary of which appears by the 
description in the indenture, zdly. The custom, ac¬ 
cording to Hm-n V. Chandler (a), is confined to such ap¬ 
prentices as arc inflmts unmarried when they bind 
themselves. He also objected upon the custom as re¬ 
turned, that tlie return did not bring the apprentice 
within it, inasmuch as it omitted to shew that he was 
above the age of 14 and under 21 when the master 
took him as an apprentice. 

Bolland, contra, answered to the two first objections, 
that the rcliirn was framed according to the custom, as 
it was certified in Code v. Holmes, Painin', 361. where 
no such restrictions as contended for arc to be found. 
Upon the last objection Ijp contended, that it w'as un¬ 
necessary to state expressly upon the return, that the 
apprentice was between 14 and 21 at the time of liis 
binding, because that a}>pcarcd by comparing the date 
of the indenture with the day on which he came of age, 
which was stated in tlie affidavit. 

But The Court, upon the last point, said, that this 
was matter which could not bo left to intendment; but 
ought to have been made the subject of distinct and 
positive allegation. 


(«) I Illod . 27^* 
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Sattrriayy 
Ncv. S7th. 

An appeal to 
the next SI’S* 
sion& after an 
inclosure made 
by virtue of an 
inquisition 
taken OH a writ 
uf ad quod 
damnum is too 
late, if those 
sessions be not 
the next alter 
the inquisition 
taken and en¬ 
tered and re¬ 
corded at the 
sessions; tiiere- 
iorc where the 
ressions dis¬ 
missed such 
appeal as being 
out of time, 
this Court re¬ 
fused a manda¬ 
mus to them to 
enter continu¬ 
ances, A:c* 


SciBand then pmjed to amend the return in this re^ 
spect, but the Court refused leaver saying they had 
never known an instance of amending a return of this 
sort« 

Return quashed. 


TTie King against The Justices of Bucks. 

^HIS was a rule for a mandamus to the defend¬ 
ants, commanding them to enter continuances 
to their next general quarter sessions for the county 
of Bucks, upon the appeal of John Bennett and Thomas 
Stone against the inclosure, by virtue of an inquisi¬ 
tion taken upon a writ of ad quod damnum, of a 
certain road therein described. It appeared by the 
affidavits on which the rule was obtained, that tlie in¬ 
quisition was taken at West Wycombe in the said county 
on the I ith of 'Noo. 1812, but that no inclosure or stop¬ 
page of the road took place before June 1813, when about 
the first of that month a painted board was pul up at 
the commencement of the road, and a gate across it 
locked. The board was dated the 20th of April pre¬ 
ceding) and gave notice that by virtue of a writ of ad 
quod damnum and inquiry before the sheriff and a jury 
of the count}', the road in question was stopped. On 
the 2d of July, Bennett and Stone, as inhabitants of the 
parish of Radnage, gave notice of their intention to 
appeal against the said inclosure to the next seffions, 
and their appeal accordingly came on to be heard at 
the last Midsummer sessions, but the seffions dismissed 
the appeal, thinking it out of time* 


In 
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In answer to the rule, it was sworn the attonu^ 
of the person who sued out the writ of ad quod dam¬ 
num, which was tested on the 28th of July 1812, that 
at several times prior to and also between the teste of 
the writ and the taking of the inquisition he conversed 
with Bennett on the subject of the intended indosure, 
and requested him to attend at the time and place 
where the inquisition was to be taken. That the juiy 
who attended at the taking of the inquisition were all 
resident in and about the immediate vicinage of the 
road in question, and were substantial yeomen and 
farmers, and otliers acquainted with the road, and had 
a plan of the road submitted to them, and went from 
fVest Wycombe to view the same, and traversed it from 
the beginning to the end before they returned and gave 
their verdict. That the writ and inquisition were en¬ 
tered and recorded at the ensuing Epiphany sessions, 
and the plan deposited with the clerk of the p^e. 


The Kma 
mdnU 

The Jofticet «f 
BockA 


The Attorney-General^ Kii^y and Bligh shewed cause 
against the rule, and contended that the appeal was too 
late, and should have been at the latest to the preceding 
Easter sessions, which were the next after the recording of 
the inquisition; from which time the proceeding became 
a matter of public notoriety; and they referred to stat. 
13 G. 3. c. 78. s. ip. and to Bex v. Justices qfP^embroke^ 
shire (a), for the construction of that section as to the 
time of appealing; and insisted that the statute had made 
no difference in this respect between an appeal against an 
order of justices and one against an inquisition under a 
writ o^^ quod damnum. In neither case does the 


(a) a £asl, aij. 

Q 4 


statute 
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1813. statute refer the time of appealing to the next sessions 
after the inclosurc or stopping up of the road, but to 

The KiNrt _ tl fr> t 

against the ncxt sessioiis qflrr the order made or pt'occcdiv^ 

The Justices of,,,., 

Bocks. had; wliicli expressions must Iiavc been intended to 
apply respectively to an order of justices, or proceeding 
by inquisition. That the inclosurc was not the thing 
to be appealed against, they said, was evident from the 
act going on to provide “ that if no apjieal be made, 
or if upon appeal the order and proccctlings be con¬ 
firmed, the inclosure may be made.” Unless the vc.rf 
sessions after the prorreding had mc&ns after the inqui- 
si:ion taken and recorded, it i.s difticult to say to what 
period an appeal might not be deferred. And they re¬ 
ferred to stat. S & p fr. j. r. 16. s. 2. (a), (repealed), and 
to jRu- parte Vennor (^), wjicre the appeal which was 
founded on that clause of the act was made to the next ses¬ 
sions after the inquisition and before inclosure, and Lord 
JIard-xieke held that to be according to the direction of 
the act; and his construction of that clause will serve as 
an exposition of the present, the two clauses being in pari 
materia, and very nearly in the same terms. Lord 
Hardveicke also said, that “ the statute has put the 
justices in the place of the traverseand since before 


(a) 8 ic9 W. 3. f. 16. s. 2.. enacted, “ that where any common hiffh- 
way at any time hereafter shall be inclosed after a writ of act quod 
damnum, and inquisition thereupon taken, it shall and may be lawiul 
to and for any person or persons injured or aj»grieved by such incJosuie 
to make their complaint thereof by appeal to the justices at the quar¬ 
ter sessions to be held for the same county next after such inquisition 
taken, who ate hereby authorized and empowered to Iiear and deter¬ 
mine such appeal,and whose determination therein shall be final; and 
if.no such appeal be made,then the inquisition and return entered and re¬ 
corded by the clerk of the peace of such county at the quaiter sessions 
shall be for ever binding to all'personswhatsoever, without any farilier 
or other appeal, any law or statute to the contrary notwithstanding.” 

( 5 ) 3 Aik. 766. 


tlie 
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the statute the party might have traversed the inquisi¬ 
tion upon tlie return ad nuliius damnum, for then the 
king might licence the stopping up of the ancient high¬ 
way (a), by tlie same rule the party may appeal. As to 
any objection on the ground of surprize or want of no¬ 
toriety, it appears that one of the parties had notice 
before the inquisition was executed; and the inquisition 
itself is a public and notorious proceeding, and before 
it is returned into Clmncerv, it is entered and recorded 
at the sessions. The practice is for the sessions to keep 
it till the time of appeal is out, and then return it with 
an indorsement that there has been no appeal. 

Best contra contended, that though the statute di¬ 
rected the party to make his complaint to the next 
sessions after the proceeding had, it also directed that 
the person appealing should be aggrieved by the inclo¬ 
sure; so that the whole must be taken together; that is, 
either tlie word proceeding must be taken to mean in- 
closurc, or the ajipeal must be at the next sessions after 
the proceeding had and the inclosure; for until the in¬ 
closure there is no grievance, and the party appellant 
must be some one aggrieved by the inclosure. And he 
relied on The Qiicen v. Ogden [b), which had given a 
similar construction to the S Si. 9 JV. 3. c. i6. s. 2. which 
is admitted to be similar. He also urged that the inqui¬ 
sition was only for the information of the crown to as¬ 
certain whether the crown might proceed to licence the 
inclosure, and not the thing by which the party was ag¬ 
grieved ; and that it did not appear that the parties here 
had any notice of its execution, or of any thing being 


X813. 

The Kinc 

The ji^ticcs of 
BncKS. 


((f) Vottgh. 341. ’Tbonm x. Sotrell. 


(*) 7 Mixi.4S- 
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1813. done, before the time when the inclosure was made. 

' " And as to Rex v. Justices of Pembrokeshire^ he said that 

The Kin« 

was diiferent, because in the case of an order of justices 
the act expressly enables the person aggrieved by the 
order, not by the inclosure, to make his appeaL 

Lord Ellenborough C. J. The reason and conve¬ 
nience of the thing, without adverting to the statute, 
M ould suggest that the time within which the appeal 
ought to be made should rather be taken from the date 
of some order or proceeding made, which is certain, 
than from that of an act in pais, which is uncertain both 
in its commencement and termination, and which would 
make the period of appeal as it were in abeyance until 
the act were actually done. The convenience of the 
thing therefore seems, I think, to require a certain date, 
and would incline one to adopt that construction which 
would give one which is certain rather than one which 
is uncertain. Then adverting to the words of the act, 
though perhaps they are not quite clear from inconsist¬ 
ency, still I think proceeding must be taken to mean 
legal proceeding, and not an act done. In general, 
where an act done is meant, the act of parliament 
expresses it so, by the words proceeding or act done; 
the word procee<ling does not import an act done, it 
has more properly a sense applicable to legal proceed¬ 
ings ; we say, taliter processum est, in the language of 
pleading, as meaning a proceeding in a course of justice. 
What are the words of the act? “ It shall be law&l for 
any person injured or aggrieved by any such order or 
proceeding.” Nothing has been hitherto mentioned 
but an order of justices; therefore order or proceeding 
here is tantamount to order of justices and such pro¬ 
ceeding 
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deeding connected with it, as makes a part of the judi¬ 
cial proceeding. The a^ goes on, << or by the inclo¬ 
sure of any road or highway by virtue of any inquisition 
taken upon any writ of ad quod damnum.” A person 
may be said to be aggrieved by the inclosure by virtue 
of an inquisition before the inclosure is actually made. 
The order to inclose under the inquisition is a grievance. 
An order which arms another with a power to stop up 
or inclose is a grievance in point of law to him whom the 
inclosure or stoppage would aggrieve, by the very autho¬ 
rity which it confers.— « To make his complaint by ap^ 
peal to the justices at die next quarter sessions after such 
order made or proceeding had.” Here the words em¬ 
brace the whole subject matter of appeal; the appeal 
may be to the next sessions after the order, i. e. the 
order of justices, or proceeding, which I think is refer¬ 
able to the new matter, i. e. the proceeding under the 
writ of ad quod damnum. And the act goes on, that 
if no such appeal be made, or such order and proceed¬ 
ings shall be confirmed, the said inclosures may be made 
and the said ways stopped,” which thereby shews that the 
appeal was to precede the inclosure or stoppage; and it 
adds, that the inclosures shall not be made until the 
new highway shall be completed; therefore if there be 
no appeal until the inclosure, the party must ^ in every 
case make a new highway'before it can be determined 
whether he is at liberty or not to stop up the old one. 
** Proceeding” then cannot mean proceeding to stop upor 
inclose, but the proceeding upon the inquiution. This 
construction affords a clear and certain time for the iqi- 
peal in cases of inclosure by virtue of an inquisition 
upon a writ of ad quod damnum; and all objection is 
removed on the ground of there being a want of that 

notoriety 
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notoriety in tliis proceeding which might he wished; for 
we find that by the practice of the sessions as much no- 
torirty is given to it as the thing is susceptible of, though 
there does not seem to be any authority for the practice 
given by this act of parliament. The sessions intercept 
the writ, and indorse it with extraneous matter, if I 
may so say, as a substitute convenient enough where the 
act has made default. It seems to me that tlie appeal 
must be made to the quarter sessions next after the 
execution of the inquisition; for there would lie nO' 
certainty if the appeal was to be delayed till some act 
of inclosure were done, by putting the spade into the 
gi'ound or bj* other means; whereas the fair construc¬ 
tion of the act obtains that certainty which is so 
desirable. 

I.E Blanc .T. The difficulty arises from the two 
words “ inclosurc’’ .and “ proceeding,’’ >vhich words, 
however, when they come to be considered, will not 
leave any very great diffieiiHj- as to the construction 
which the Court ought to give them. The proceetliiig 
by writ of ad quod damnum is an ancient one, and well 
known to the law. The stat. 8 & 9 fV. 3. clearly used 
the term inclosure in the sense of directed to be in¬ 
closed; for it enacted that where any highway should 
be inclosed after a writ of ad quod damnum, and inqui¬ 
sition thereon, it should be lawful for any [)ersons ag¬ 
grieved by such inclosure to make their complaint by 
appeal to the next quarter sessions after such inquisi¬ 
tion taken; therefore it is clear that the statute meant 
persons aggrieved by the order for inclosure in pursu¬ 
ance of the. inquisition under the writ of ad quod 
damnum. It further enacted that the sessions should 

' hear 
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licar and determine such appeal, and that their deter¬ 
mination should be final; and if there should not be 
any such appeal, the inquisition and return entered and 
recorded by the clerk of the peace at the sessions shquld 
be for ever binding on all persons; so that here an 
authority was given to have the inquisition and return 
carried to the clerk of the peace, and entered and re¬ 
corded. After that statute comes the 13 G. 3. c, 78. 
s. 19., which authorizes two or more justices at special 
sessions to do that by their order, in a more summary 
way, w'hich before was done by an inquisition on a writ 
of ad quod damnum; and as to the appeal it enacts 
that “ it shall be lawful for any person aggrieved by 
any such order or proceeding,” which means an order 
of the justices; “ or by the inclosure of any road by 
virtue of qny inquisition,” borrowing the very expres¬ 
sion from the 8 & 9 JF. 3., “ to make his complaint by 
appeal to the justices at the next sessions after such 
order made or proceeding had.” “ Such order or pro¬ 
ceeding:”— here proceeding must be understood in a 
sense analogous to order, tliat is a legal or judicial 
proceeding, and not an inclosure made in execution of 
such proceeding; and that such is its sense is con¬ 
firmed by the subsequent part of the clause, “ that if no 
such appeal be made, or being made, such order and 
proceedings be confirmed, the said inclosure may be 
made, and the proceedings thereon shall be final.” It is 


The Kino 

aga$H$t 

The Juitices of 
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manitest therefore that this act as well as the act 8 & 9 
W. 3. contemplated that the appeal was to be made 
before the inclosure. And what has been already 
alluded to by my lord, that no inclosure is to be made 
until the new highway shall be completed, leads to the 
same conclusion; for one cannot suppose that the legis¬ 
lature 
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1813. lature meant to put the party to all the expence of com« 

"'.“ pleting a new highway, before it could be determined 

against whether he was entitled to inclose the old one# It 
° seeijss to me therefore that the term proceeding may 
refer either to the order of justices or to the inquisition 
on a writ of ad quod damnum, and that the appeal 
must be made against that, and not a^nst the inclo¬ 
sure. If a contrary construction were held the conse¬ 
quence would be that an order of justices would be 
final, if there were no appeal to the next sessions after 
the making such order, but that under the same cir¬ 
cumstances an inquisition upon a writ of ad quod 
damnum, which is matter of greater notoriety than the 
other, would not be final; and the party aggrieved 
could not appeal against it, until after the new high? 
way was set out and completed, and the inclosurc of 
the old one was made. That as it seems to me would 
be an inconsistent construction; and therefore in this case 
the inquisition entered and recorded at the sessions, 
and not the inclosurc, w'as the thing to be appealed 
against. 

Per CuriatHy Rule discharged. 


Saturday, 
Nov. a7th. 


WARt> against Brumfit and Eastwood, Bail 
of Rhodes. 


A icturn by '’PHIS was a rule nisi for setting aside several writs of 

the sheriff"of ^ , 

non est inven- scire facias, and subsequent proceedings against 
the the bail for irregularity, and for restoring to them 

against the 

principal, in order to ground proceedings against the bail, is irregular, if the principal be 
at that time in custody of the same sherifT on a criminal charge; and the Court set aside 
the proceedings against the bail with costs where the plaintiff" iinew that the principal 
was in such custody at the time of such return. 
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^\l, los. 6d., levied under the execution against 
them. 

It appeared by the affidavit in support of the rule, 
that the plaintiff sued out a ca. so. against the defend¬ 
ant in the original action, directed to the sheriff of 
Yorkshiref and procured the sheriff to return non est 
inventus, although the defendant was at that time to 
the knowledge of the plaintiff in the actual custody of 
the said sheriff; that thereupon the proceedings against 
the bail were grounded and the monies levied. 


*813. 

Ward 

/igainst 

Brumfit. 


Gaselee shewed cause upon an affidavit, which stated 
that at the time of this return, the defendant in the 
original action was in custody of the sheriff in York 
castle, upon a criminal charge of forgery, and not under 
civil process; and he relied upon this difference of fact 
as distinguishing the case from Forsyth v. Marriott (a), 
and Burks v. Maine (6), M'here the parties were in cus¬ 
tody on civil process. 


But The Court said that the sheriff was the gaoler; 
upon every change of sheriff the prisoners were turned 
over to the custody of the new sheriff; and that if he 
was bound to take notice in one instance, he was bound 
in all. And upon the application of Gaselee^ that the 
rule might not be made absolute with costs,* they said 
that as the plaintiff did not deny the knowledge, he 
must pay the costs. 

LitUedale, was in support of tlie rule. 

Rule absolute. 


(a) tJV.J?. R51. 


(i) 
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Monday, 

I<iov, 29th. 

Policy of assur¬ 
ance on goods 
(copper and 
iron) at and 
from L- to 
tX'arranted lice 
of particular 
average, and 
tile ship, owing 
to sea damage 
in the coutse of 
lier voyage, was 
obiiged to run 
into port and 
undcigo repair, 
and some part 
of the goods 
were damaged, 
and the repaiis 
detained her so 
long as to pre¬ 
vent her reach- 
ing ^ tha'. 
season,and no 
other sl’ip 
could lie pro¬ 
cured at thr.t 
or a neighbour¬ 
ing poit to 
fuiivaid tlic 
cargo ill time, 
so thtt the voy¬ 
age was aban¬ 
doned, and the 
'ship afteiwaids 
s.>iled on ano- 
thei toy'Jge: 
Held that this 
was not a total 
loss of the 
goods, and that 
the assured 
could not aban¬ 
don. 


Anderson and Another against Wallis. 

^(^SSUMPSIT on a policy of assurance on goods, 
warranled Jree of pai'ticular average^ consisting of 
copper and iron, valued, on board the ship Con- 
jiance, at and from London to Qtu'bcc. I’lie plaiiitifTs 
aver that the ship, with the goods on board, was, by- 
perils of die seas, and b\' stormy and teni))osliiou.s 
weather, destroyed, whereby the goods were wholly lost. 
At the trial before Lord EUctiborough C. J. at the 
London sittings after last term, it ajipearcd that the 
ship with her cargo sailed from London 011 die i6th of 
September 1811, and encountered very- severe gales in 
her passage to the banks of Newfoundland, where she 
was found to make so much water as to be fibliged, for 
the preservation of the ship, cargo, and lives of the crew, 
to put back. UTie captain swore that she was in so bad 
a states occasioned by the weather, that he did not ex¬ 
pect to reach land, and that her sails had been carried 
overboard by a squall of wind. However, hg bore 
up for Cork, and on the 25tli of October run into 
Kinsale harbour, where the ship, upon a survey, was 
found to be in so bad a state as to render it neces¬ 
sary that she should undergo a tliorongh repair, and 
for that purpose that the whole of the cargo should 
be unloaded. It did not appear that the copper had 
sustained any damage; some of the boxes of iron were 
considerably damaged, as much as 75 per cent., but 
others only 10 per cent. Tlie repairs could not be 
finished so as to enable the ship to leave Kinsale in 
time to reach Quebec that season, neither could any 
other ship be procured at Kinsale or Cork to forward 
13 the 
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the cargo in time; so that the voyage was abandoned, 
niid tlie captain ultimately sailed on another voyage; 
and from the lateness oF the season wlien the ship put 
into Kinsnle, it would not have been possible, even if a 
ship could have been procured, to prosecute the voyage 
that season; and the gomls w'ere sold as damaged at 
Kinsale. It was proved that notice of the abandon* 
incnt was given in due time- After the middle of 
.Vovanbrr it is ii7ipossiblc for any ship to got to Qficbec, 
or oilier the river St. LiO-jL'rdnce, it being about that 
time so full of ice, that it is almost certain destruction 
to a shij) to attempt to enter it. The general time of 
sliins sailing lor Clncbcc is the month ol‘ yJI/<} it or Mrii/f 
tlie voyage at that season of tJie year being about six 
weeks, but if a vessel sails later the voyage is longer, 
sometimes from eight to ten weeks, the winds being 
so variable. The plaintUfs claimed as for a total loss, 
and relied on wliat was laid down in Wilson v. The 
Txch. Ass. Compr’iiif (a), and on utlanning v. 
Xr-xnhani {h)\ whereupon a verdict was found for the 
lilaintid’s, with liberty to the defendant to move lor a 
nonsuit. A rule was accordingly obtained for that pur- 
}»ose, on the ground that the assurial couUI not be per- 
niitteil to abandon and turn what was an average into 
a total loss. 


1813. 

An HER SOM 
a^ninst 
tVALLIRi 


Parhy Cari'i and Wi/ldt? shewed cause, ami contended 
that wherever, by reason of any of the perils insured, the 
ship is prevented fr.on. proceeding on her voyage, and the 
voyage is thereby lost, that is a total loss of the cargt^ 

(j) 2 .V. F. C. C-j. (h) lUi 634 n. 

\\ 


\oj.. IT. 


if 
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ANDfRSlJf* 

a^itinu 

Wallis. 


if no other ship can be prociirtHl to carry it to its port 
of destination. 'J'hey then conimcntc’d on the facts of 
the present case, in order to shew that it coincided 
with the above proposition in every pai'ticular. I'lie 
ship received a damage within the policy, which da¬ 
mage could not be repaired in time for her to proceed 
on the voyage, and the voyage was thereby complettay 
lost, and no other ship couhl be got. They urged that 
this was a contract of indemnity, not merely on goods, 
but on gootls for a particular voyage, that is, that the 
ship should reach Qitebec; and as there was a known 
course and period for performing such voyage, it was 
implied in the contract that the voyage should be per¬ 
formed within such period, or at least within a reason¬ 
able time. Ill Manning v. Ke^nlmvi [a). Lord Mans¬ 
field said, that where the ship could not perform her 
voyage, the assured were not to w'ait until ships could 
be had. ^ And the same may be said here; if the as¬ 
sured were bound to wait, they might have to wait an 
indefinite time 5 and it appears here that even if they 
could have procured a ship instanter, the voyage 
would not have been saved, for the season was gone by. 
As to the warranty against particular average, nothing 
more was intended 1^ it than to protect the under¬ 
writer from a partial damage of the cargo, but not to 
exclude a loss occasioned by a complete failure of the 
voyage. In Manning v. Nemnkam there was a similar 
warranty; and there also the cargo still subsisted in 
specie, and had not sustained a more extensive damage 
llian here; yet it was held that the assured might aban- 


(«) a Marshall m Ins, 505. 


don 
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don and claim a total loss. To that decision Lord 
EUenborangh assented in Wilson v. licyal Exck. Ass. 
Companyy and would have acted upon it in that case, 
had it not apjjeared that there was a vessel' in which the 
cargo might have been sent on. So in Dyson v. JRxm^ 
croft (a), the cargo, which was w’ithin the usual memo¬ 
randum, though greatly damaged, w'as not destroyed 
by salt water, but by corruption, but still it might be 
said to sub>ist in specie; nevertheless, it was holden to 
be a total loss. And the reasoning of the Court in 
Martin v. Crofcalt{b) applies to this case; Lord Ellens 
borough C. J. there said, if, upon the happening of such 
a peril, which suspends the voyage, and induces the 
necessity ol* repair, the owners choose to make it a 
total loss, upon the loss of the voyage, they ought to 
gi VC notice of abandonment. So in Duty v. Milford (c), 
his language is, that “ where the thing subsists in 
sjjccie there must be an abandonment;” and in both 
those cases there was a warranty h'ke the present, but 
there was no abanuoninent. Here, by reason of the 
abandomnent, it became a total loss with benefit of 
salvage. 


1813. 

Andecsoit 

against 

'Wallis. 


To}yping and llichardsotiy contra, said, that with¬ 
out the help of some decision it would be difficult 
to maintain, that a person w ho contracted to be •liable 
in case of a total loss of the thing insured, with an 
exemption from partial loss, w’as liable in respect of an 
inconsiderable daniage sustained by the thing, the 
thing itself still subsisting in specie. But they admitted 


(<■) 15 £.ss/, 55c. 


(«) zB.dtP.41A- 


(i) t 4 £ast, 466 . 

R a 


that 
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Asdebson 

ug,ui:St 

\V ALLIS 


<hat there were cases, and particularly tliat of Maimhig 
T. Xmsnkam, which shewed, that under certain circum¬ 
stances that might happen. Thej' denied, however, 
that such was the present case. Here it couhl not be 
said, as in Manning v. Xev^nham^ that the voyage w'as 
lost and gone, for it was only suspended for the season: 
there was not a total incapacity of performing the voyage 
at any time, but only at the particidar time; the ship 
might have performed it after she was repaired; in 
Manning v. Xesniham she could not be repaired at all. 
Here, therefore, was only a delay, but not a loss of the 
voyage; which distinguishes it from that case, without 
contending tliat the assured wore bound to wait an in¬ 
definite time. According to the argument, however, 
on the other side, if tlic sliip be damaged so as to re- 
<juirc repair, which delays her beyond the season, that 
is a total loss of the goods, though the goods have not 
sustained any damage whatt;ver. But in Dynn v. 
Rcrj:croft{^a''i the language of Lord ^/TY77?/(;y is ciililrent; 
he said, that unless the consequence of tJic damage 
were the total loss of the commodity, the undcrwiitcr 
did not agree to be liable; but in that case the conse¬ 
quence was a total loss; ami l*<n s(ms v. Scoit {h) shews 
that a loss of voy.agc does not necessarily constitute a 
total loss. In Marlin v. Crokutl^ and JJarij v. Mil- 
fm-dy rfis there was no abandoiimenl tlie point now in 
question did not arise; and in IVihon v. Itoyal T.xch. 
Ass. Campanyy though Lord FXlcnhorough acceded to 
Manning v. Xa.ivi/iamy it is observable that there the 
cargo was perishable, and not as here, of a quality 
which could not be deteriorated by delay. 

Cur. adv. vult* 


{«) 3 Boi. ts* Bull. 476. (i) 2 ’Tuun. 363. 


6 


Lord 
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■ Lord Elixnborough C- J. now delivered the judg¬ 
ment of the Court in substance as follows: 

This was a motion for a new trial in an action which 
was tried before me upon a policy of assurance “ at and 
from London to Qjiehec , ” and the loss was alleged by 
perils of the seas. The insurance was on the cargo w ar¬ 
ranted free of particular average, and the cargo con¬ 
sisted of copper, iron, and nails. The ship with her 
cargo on board, sailed from London on the 16th of Septem- 
her 1811 for Quebec^ and encountered heavy gales, so that 
the ship making much water and being in a bad state, 
the master on the 2cth of Octohei' was obliged to make 
for the nearest port, winch was Kinsale in Ireland^ and 
arrived thither on the 25 th of October. On the ship’s 
arrival there she was found to be in a state to make it 
necessiiiy for her to undergo repairs. The repairs 
were accordingly set about, but she could not be re¬ 
paired in time to prosecute her voyage that season, 
the repairs not being finished until the March follow¬ 
ing. There was not any ship at Kinsale or Cork to be 
procured to forward the cargo. The cargo was da¬ 
maged, and sold as a damaged cargo; and notice of 
abandonment was given on the pth of November by the 
assiireil, two davs after thev had received notice of the 
damage; but the defendant refused to accept it. The 
question is, whether this was a total loss of the cargo un¬ 
der all the circiunstances, or only an average loss; for if 
the latter, as the underwT-iter is fi-ee from particular avc» 
rage, the plaiutifis are not entitled to recover. The 
plaintiffs were allowed to take a verdict at the trial, 
subject to a motion by the defendant. In this case the 
}uss in fact was an average loss by the damage arising 

R 3 


1813. 

Andekson 

tgtinst 
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from the sea-water to the iron and nails for the space of 
five or six weeks during which they were on board. 
The copper was not injured at all; and the iron 
and nails not to any considerable extent. I'lic ship 
was under a temporary disability; though the means of 
repairing were no doubt easily attaiiud at so commo¬ 
dious a harbour as K/naa/r, and it does not appear that 
the necessary repairs could not have been dt)ne before 
March. However it appears that she could not be 
repaired in time for her vtnage to (liirhrr that season. 
The voyage is made in about se ven or eight wc'eks, and 
in Nmcmbcr the I’iver St. /.axcrrufr breoniis frozen so 
that Qtiebcc is inaec<'ssihle by ships hy the 2.-;ih olWo- 
vember. It does luit ajijjcar that any e\trat)rdinary 
pains were used by the captain to get another ship; it 
is slated indeed that there were none at Kivsah’ or 
Cork. This then is a ease where there was ne»t an ac¬ 
tual lot s of the cargo e^r the ship, but only f>f the voyage 
for that season ; and tlic cjuesfion is, uhether such a 
loss amounts to a total Joss of the cargo hy reason of 
the abandonnK nt. Assuming tliat the case o\' Mannivfi 
V. Kcxfn/iajii, Ins. 585. was wc'il decided, and 

that !i total loss woidd be recovcrablft for a carjro in- 
siircd, as in that case, free of particular average, and 

situated under the same cireumstauecs, it may be ob- 

<• • 

served that there the ship hatl received an irreparable 
elaniagc, as it is stateel in the report, which drove her 
back to Tortola, where only two ships could be hail, 
bolli together not capable of taking (be cargo on board; 
so that that case is widely di.^erent. The damage to 
the t-hij) is there stated in terms to be irrej)nrablt?; that 
distinguishes it; for here not only was tlie damage n^t 

. <) 


irrc- 
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Irreparable, but it appears that it could be and was re¬ 
paired in a few months, lu that case tlic cargo became 
in effect extinct; the ship no longer subsisted, nor could 
it be conveyed at all in any ship: here the cargo wns ca¬ 
pable of being conveyed after a delay of a few months 
only in the very sanie ship. The only description of loss 
therefore caj>able of sustaining an abandonment so as 
to convert what was in fact an average into a total loss 
is a temporary suspension of the voyage. But what 
case has ever yet decidc*d that such a temporary re¬ 
tardation is a ixood cause of abandonment, so as to 
aniount to a total loss ? Disappointment of arrival is a 
new head of abandonment in insurance law. If where- 
ever a disappointment were to arise an abandonment 
might be made, then supjmsing this ship had sailed on 
her voyage, but had not arrived in the river &t. La-j;:- 
rcncc until after the frost set in, and was consequently 
obliired to wait there until the next season, that would 
have been a cause of abandonment according to this rule. 
It would be a loss of the voyage whicli the assured had 
in contemplation. So if the retardation of the voyage 
be a cause of abandonment, the happening of any 
marine peril to the ship by which a delay is caused in 
her arrival at the earliest market, would be also a cause 
of abandonment. I am well aware that an insurance 
upon a cargo for a particuhir voyage contemplates that 
the voyage shall be 2>erformed with that cargo, and any 
risk which renders the cargo jiennaucntly lost to the 
assured may be a cause of abandonment. In like man> 
ner a total loss of cargo may be cfTected not merely by 
die destruction of that cargo, but by a total permanent 
incapiicity of the ship to perform the voyage. That is 

a de- 


1813. 


Andcrspm 
against 
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Anoekson 

nguittit 

WALLIS. 


a destruction of Uie contcmjilatfd adventure. But 
the case of an interruption of the voyage docs not wai - 
rant the assured in totally disengaging himself fivnn the 
adventure, and throwing this burthen on the under¬ 
writers. It is unnecessary to pursue the subject ilir- 
ther, as there is not any case nor principle which nu- 
thorh-jos an abandonment, unless where the loss lias 
been actually a total loss, or in the highest degree 
probable, at the time of abandonment. This rule 
therefore for a nonsuit must be made absolute, (n) 


( 4 ) See Thempsox v. Royui Exch.wge Assurance CiKpwy, 114. 
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Beale against Thompson, 


Mnndatt 
N%v. %9lh» 


^^CTION in the Common Pleas, and upon special 
verdict found judgment for the defendant; which 
judgment w'as reversed upon error into this Court, arid 
tlie damages assessed by the verdict adjudged to the 
plaintiff^ and also — for his costs and charges. See. Af¬ 


Thls Court will 
not refer it to 
the Master to • 
tax the plaintiff 
his costs in 
error in parlia¬ 
ment on a 
judgment af¬ 
firmed on error 


terwards upon error brought in parliament the judgment 
of this C'ourt was affirmed in the house of lords; and 
it was ordered that the record shoultl be remitted to 
this Court, to the end that such procceilings should be 
had thereon as if no such writ of error in parliament 
had been brought; and no sum was awarded to the 
plaintiff for costs by the court of parliament. 


ill Dorn. Proc. 
wilhout awaid- 
ing Costs, and 
remitted to this 
Coutt to the 
end that such 
jnoceedings 
may be had 
tiiercon as if 

h writ of 
lad beca 
hri’Uj Ills 


IJoIf thereupon obtained a rule nisi on a former daV 
to refer it to the master to tax the plaintiff his costs in 
error in parliament, as well as his ct»st« in this Court. 
He referred tostat. 3 11 . 7. c. ic., which enacts, that if 
judgment be affirnicd on writ of error, the person 
against whom the Avril of error is sued shall recover his 
costs, Sic. by discretion of the justice aft>re whom th» 
said writ of error is suctl; and he udraitted that it had 
been considered in Sail v. llicltarih («) that tlic statute 
relates to the court of error, and not to the court out 
of which the error comes, and that the former was the 
proper forum to lax the cosLs ; but he contended that 
that was where final judgment, and not where interlo¬ 
cutory judgment ouly was given by the court of error. 

I'a,' r r.-.'f, m. 

Aud 
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And he jint the same construction on 13 Car. z. sl. z» 
C.2. s. 10., and urged, that here tlie alhnnatice iti the 
I'.onse of lords bcinji interlociuorv, aiul the ncortl re- 
uiitted to this Court Tor fiiiul jiuIguKut, tliis Court 
were at liberty to tax the co.-.t». 

But on this day when Gasilrr was to have shewn 
cause, 

I-,ord EnLENBOiiortiH C. ,T. said, What authority 
have Avc to tax the co.'>ts in pariiaoicnt ? U he practice 
of the house of lords is to give a sum ir. gross in tlieir 
discretion, according to the nature ol iht case, which is 
to be ta'uen as ecjuivaleiit to cost ; c.r they may think 
that no costs arc due //). Since tiie rule was obtained, 
which was somewhat of an anoiiialuuM nature, 1 have 
made eiicjuiry, and find that sncli a praeiict* as now 
attempted to be resorted to has never obtained. 

Bayljey . 1 . The rule prays that which would be 
matter of error in our judgment. 

Per Curiam, Rule discharged. 


5^6 

1813. 

Beat r 
agtUKsI 
'i’HOMrsON. 


u) Stc 2 ry’-MOp?. 



iM THE Fjfty-fourth Year of GEORGE III. 


25 * 


MEMORANDA. 


1813. 


AT tlif lK‘.f;iiiiiing oftliis term Sir Vicary Gibes, 
Kpt., c r.c’ 1)1’ t!.c Justices of the Court of Conimoa 
Heas, was .Tj’rt iuft'd Loro Cliicf L-aron «)f the Court 
v.i‘ Exchequer, 011 the resignation of the Right Honor- 
abJe Sir Auckieai d Macdonald, Knt. 


And in the cT'm sccrtljc term Sir Robert Dallas, 
Knr., His Majest y’s Solicit or* Genera!, was appointed 
one of the Justice? of tite Court of Common Pleas in 
the place of Sir Vicary Gibes, and took for his motto 
on being called Serjeant Mos ct Lex. 


E.ND or MlClIAl.i.MAS TERM. 




CASES 

ARGUED AND DETERMINED 

iN THK 

Court of KING’S BENCH, 


IN 

Hilary Term, 

In the Fifty-fourth Year of the Reign of George HI. 


MEMORANDA. 

The King’s Warrant respecting the Precedence of 
Mr. Attorney and Solicitor General, 

Whereas our Attorney and Solicitor General now- 
have place and audience in our courts next after the 
two ancientest of our Serjeants at Law for the time 
being, and before our other Serjeants at Law; W>, 
considering the weighty and important aftairs in which 
our Attorney and Solicitor Gaiet'al are employed on 
our behalf, and in which the Attorney and Solicitor 
General of us, our heire and successors, may here¬ 
after be employed, do hereby ordain and direct, that 
at all times hereifter tlie Attorn^ and Solicitor General 
of us, our heirs and successors, shall have place and 
audience, as well before die said two ancientest of our 
Serjeants at Law, as also before every person who now 
Vox,. IT. S is 
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is one of our Serjeants at Law, or hereafter shall l)r 
one of the Serjeants at l^w of us, our heirs and suc- 
sessors. And wc do hereby will and require you not 
only to cause this our direction to be observed in 
our Court of Chancery, but also to signify to the 
Judges oi’ all our other courts at Wcufminsfcr that it is 
our express pleasure that the same course be obsciwed 
in all our said courts. 

Given at our Court at CaH/oii-Moiisr, this fourteenth 
day oiDecember^ in the fifty-fourth year of His MajestCs 
reign. 

Bv command of Ilis Roval Highness the I’riucc 
Regent, in the name and on the behalf of I lis 
Majesty. 

SlDMOUlU. 

To the Right Honourable John 
Lord Eidon^ our Chancellor 
of Gn at Bniain. ■ 

In the last vacation Mr. Serjl. Sh>’phcrd was a])poiti!eii' 
His Majesty’s Solicitor-Genera!, in the placer t)f Sii 
Robert Dallas, Knl. 

And Mr. Serjt. Best was appointed Solieitor-General 
to His Royal Highness the Prince of JValcs, in the 
place of Mr. Serjt. S^'ephet d. 
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Fenny, on the Demise of Eastham, Widow, 
against Child, ( a ) 

j^JECTMENT. At the trial before Lord Ellenbo~ 
rough C. J. at Herlford^ the case was this; the 
lessor of the plaintiff anti her husband Eastham^ (since 
deceased,) by indenture (iitli February 1803,) demised 
the land in question to the defendant habendum so 
much as was freehold, from the 29th September then 
next for the term of 21 years, jjrovidod Eastham and 
wife or tlie survivor of them should so long live, and so 
murh as was copyhold, from the same time for the term 
of three years umler the same proviso. Reddendum 
during the sai<.l tt rm of 21 years the yearly rent of 
31/. ic.v. And by the said indenture (after several 
covenants) reciting that it was thereby agreed that for 
the saitl yearly rent of 31/. lo^., and under the said 
covenants, the ileieiidant might hold the said premises 
as well copyhold as freehold, for the term of 2i years 
to commence as aforcsaiil as if that demise had been so 
made, but that the cojiyhold were not grantable for any 
longer term than three years successively, Eastham 
and his wife covenanted with the defendant that they 
should witliin three mouths next before the expiration 
of the said term of three years under the like covenants, 
and without any increase of rent, execute to the de¬ 
fendant a new lease oi' the said copyhold for three 
years to commence alter the expiration of the former 
term of three years, and so toties quoties until the term 


2S5 


1814. 


ATouday, 
Jan. a4th. 


Demise of free¬ 
hold and’ copy- 
hold lunds at 
an ei'tire rent, 
hahendum so 
much as I'tee- 
hold for ai 
years, and so 
much as copy- 
hold for 3 years 
warranted by 
the cust' nijiind 
covenant lor 
renewal of the 
lease of the 
copyhold every 
3 years, toties 
qnotics during 
the 21 years 
under the like 
covenants, and 
that in the 
mean time, and 
until such new 
leases siiould be 
executed, the 
h ssee shcald 
hold the said 
land as well 
copyhold as 
freehold, &c.: 
Held that this 
was only a lease 
of the cope hold 
for 3 years, and 
that the lessor 
after the 3 years 
might recover 
the premises 
in ejectment 
against the 
lessee, there not 
having bee-u 
any fibsh loose 
gratitcd. 


(<»J Cause was shewn against the rule at Srrjeavts'•[>:». before this 
term. 


S 2 


of 
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1814. of 21 years was expired. And it was agreed that in 

.. the mean time and until such new leases should be 

f E N N y • 

a^dvat • executed, the defendant should quietly hold and enjoy 

jjg freehold, at the rent 
and upon the conditions before mentioned, for the 
term of 21 years, without any interruption from BetiU 
ham and his wife, or any other person claiming under 
them. No 1‘rcsh lease of the copyhold had ever been 
granted; and a notice to quit on the 29th September 
1812, had been served on the defendant. The doubt at 
the trial was whether the indenture passed to the de- 
tbudunt any greater estate in the copyhold than for 
three years; and thereupon a nonsuit was directed with 
liberty to move to enter the verdict for the plaintifi' for 
such part as was copyhold.. 

The Solicitor-General accordingly obtained a rule in 
the last term for that purpose. 

Best Seijt. and Barnemill shewed cause and con¬ 
tended, that though there was not any express demise 
of the copyhold to hold for 21 years, but only for three 
years, yet it appealed from the terms of the indenture, 
to be the intention of the parties, that there should be 
a continuing interest in the copyhold as well as the free¬ 
hold during the 21 years; to efiectuatc which there 
was not only a covenant for renewal at the expiration 
of every three years, but it w'as agreed that until the 
new lease should be executed the defendant should 
hold and enjoy the copyhold for the term. That 
passed an interest; a covenant that a man shall hold 
and enjoy land passes to him an interest in the land, 
or at least estops tlie covenantor from treating him who 
15 holdeth 
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holdeth under the covenant a trespasser. And 
though the lord by reason of this agreement might enter 
for a forfeiture according to Richards v. Sely (a), yet 
the lessor of the plaintiff has concluded himself by his 
own agreement from disputing the title of the defend¬ 
ant, Doe V. Rosser {b). It was argued indeed in Richards 
V. Sely^ that the covenant should never be intended a 
lease, because the estate being copyhold, it would be a 
forfeiture of the estate; to which it was answered that 
that is where the words are doubtful, and such as may 
admit of divers constructions; but here the plain meaning 
of the parties was to make a lease. And if the lessor of 
the plaintiff can recover in this action, the consequence 
will be, that the defendant will be entitled in an action 
against him upon his covenant to recover damages to 
the value of the lease; therefore, to avoid circuity of 
action, this ejectment cannot be maintained. 


257 

1814. 

Fbnhy 

against 

Child. 


The Solicilor-General contra, was stopped. 

Lord Ellenborough C. J. The intention of the 
deed seems to have been to continue the lease of the 
copyhold from time to time by an efficient act of the 
party. That has not been done; and therefore if it 
stands as a lease it must be by the operation of the 
covenant; but that does not seem to me to amount to a 
lease. The nature of the estate must always help to 
govern the agreement of parties concerning it, and a 
covenant cannot have the effect of giving the estate 
qualities contrary to those which the law has attached 
upon it. This is a covenant for such a lease as might 


S 3 


(a) 2 Mod, 80. 


{h) 3 East, 15. 


be. 
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as» 

1814. be, jnid not a lease for such an estate ns could not be. 

.. It struck me at the trial nearly in the same way as it 

agahft has now been argued, but I have changed my opinion; 
Cj.j-d. though it might be convenient lor preventing cir¬ 

cuity, of action, 1 am afraid it would be against law. 

Baylfy J. If the agreement conveyed an interest 
in the land, the lord would bo entitled to enter for a 
forfeiture; but it is clear he cannot; and if it made the 
defendant tenant at will, there has Ix'cn a notice to 
quit. The defendant must resort to his remedy upon 
the covenant. 


Dampikr J. referred to Lady ^lonlagnr's case («) 
as in point; there the Court took the distinction be¬ 
tween a demise, to hold for a year warrantetl by the 
custom, ct sic dc anno in annum for more years, wliich 
would make a forfeiture; and a demise for a year ac¬ 
cording to the custom, and a covenant for holding it 
for lon<;cr time; and there are other cases to the same 
effect (/?•). 'I'hc defendant’s remedy lies on the cove¬ 
nant; for the Court cannot by construction, in order to 
avoid circuity of aciion, make words which import only 
a covenant, a lease inconsistent with the nature of the 
estate. 

Per Curiam, Rule absolute. 


fc) Cri. Jt!C. 3CX. 


( 5 ) See a Kch, 467. Leuihall v. Tbemas, 
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Bell agamsi Oaklky and eig'lit Others, (a) 

'^J^'RP^SPASS foi* breaking and entering the jilaiatifTs 
tlvvelling-iiousc, breaking the doors and windows, 
and taking and carrying away his goods. Plea, Not 
guilty. 

At the trial before Lord FMcnhorough C. J. at the 
last assizes for tlic county of Kent, it appeared that the 
tlefondanls, two of whom were the churchwardens, four 
the overseers, and tw o constables of the pai'ish of Dealy 
together with the otlier defendant acting in their aid, 
went to the house of the plaintiff who was an inhabitant 
of I'ie.dly carrying with them a warrant granted by two 
magistrates, and tlirected to the said churchwardens 
and overseers, to distrain the plaintiff’s goods for non¬ 
payment of a jioor’s rate. Having knocked at the 
door, and being informed at tiie next liouse that the 
plainlill" was from home, one . of the defendants 
jinnpod into the front area and tried to get in at the 
cellar but failed; in the attemjit, however, some 
windows were broken. They then pi’oceeded to the 
back part of the house, took the fastening out of a 
window’ and got into the wash-house. After continuing 
there some time, and having found nothing w’ithin, the 
inner door being locked, they returned and took away 
some planks and otht^r articles which were lying in the 
garden. A verdict was found for the plaintiff^ damages 
seven guineas, with leave for the defendants to move to 
enter a nonsuit on the ground of there not being any 


1«I4. 


ikfffndky, 

a4th. 

Where defend¬ 
ants, in order to 
levy a poor** 
rate under a 
warrant of 
(li$cic«s jrranted 
by two magii- 
trate., broke 
and entered the 
house and broke 
the windows, 
&c.: Held that 
they might be 
sued in trespass 
w’ithout a pre¬ 
vious demand 
of the perusal 
and copy of the 
warrant, ac¬ 
cording to 
24 G. 2. c, 44. 

5. 6 . 


(fl) Cause was shewn ag-iinst the rule at ^erjeantC-Inn before this 
term. 

S 4 proof 
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Beli, 
ag!iiit(t 
Oaki.ev 
bnti Others. 


proof of a demand of the copy of the warrant as re¬ 
quired by stat. 24 G. 2. c. 44. s. 6. 

A rule nisi to that effect was accordingly obtained 
in the last term. And now after the report had been 
read, Lord Ellcnhorough C. J. referred to Money v. 
Leach {a\ and inquired how the rule could be sup¬ 
ported consistently with that decision. 

The Common Serjeant and Bolland in support of the 
rule, took this distinction, that in that case the parties 
acted wholly without tljc authority of the warrant, for 
they executed the w'arrant upon a person who did not 
correspond wuth the description in it; whereas here the 
defendants acted in partial execution of the warrant, 
though it must be admitted they exceeded its authority; 
but still they were not wholly unauthorized. And they 
cited Price v. Messenger (6) to shew that an officer may 
be entitled to the protection of the statute, where he has 
exceeded the authority delegated to him by the magis¬ 
trate. 

Lord Ellenborough C. J. The case of Money v. 
Leach decides that the defendant in order to avail him¬ 
self of the objection upon the statute must shew that he 
acted in obedience to the warrant; in that case the 
officers a|)prehended a different person from that de¬ 
scribed in the warrant, and therefore not in obedience 
to the warrant; and Mr. Yorke the then Attorney-Ge¬ 
nera], who was to have argued on behalf of the officers, 
gave up the point upon the second argument as being 
too great a difficulty for him to encounter. Here the 

(a) 3 £«rr. 1742. S. C. tJSl.Ji.ssS' FulLis^- 

defendants 
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defendants so far from shewing that they acted in obe^ 
dicnce to the warrant commence by an unauthorized 
course of proceeding; it was a trespass in them ab 
initio; and 1 do not see how after the case of Money v. 
Lcachy they can stir this objection. Tiiat was a case of 
much public interest and was decided upon great deli¬ 
beration, and the matter was upon the record. If this 
had been a distinct subsequent trespass of the defend¬ 
ants, it might have presented a different question. 

Bayley .T. In Price v. Messenger the defendant so 
far as he acted in obedience to the warrant was under 
the protection of the statute, but he was holden liable 
for the seizure, which was not made in obedience to the 
warrant. 

Dampier J. The case of Money v. JLeach decided 
that where the justice cannot be liable, the officer is not 
within the protection of the statute. In this case sup¬ 
pose notice had been delivered to the justice, for what 
could he have tendered amends? In Price v. Mes¬ 
senger the justice might have been proceeded against 
upon the warrant. 

Per Curiam, Rule discharged. 

Marryat was to have shewn cause against the* rule. 


1814. 

Bcli. 
agiunst 
Oaklet 
And Others. 
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Afendat, 
Jae. a4th. 


The King against Tlie Inhabitants of the 
County of Northampton, (a) 


Upon not guilty 
to an indict¬ 
ment against 
the inhabitants 
of a county fur 
not repairing a 
public briiigr, it 
is competent 
to the clefend- 


second count of this iiulictmcnt, on which the 
verdict was entered for tlic crown, wiis for not 
repairing a public bridge over the river tVellandy in a 
highway leading from Knrtfiampton to Tjcicrsfrri used 
by the subjects of the king with their horses, carts, and 


ants to give 
evidence of the 
bridge having 
been repaired 
by pr'ivcte indi- 
vidua’i. 

A bridge may 
be a public 
bridg', which is 
used by the 
pulihc at all 


carriages at all suc/i times as and xvhen it hath been or is 
dangerous to pass through the river bp the side of the 
bridiie. Plea, Not <;uihv. At the trial before Thom- 
AW? Ik, at the last assizes, it appeared that this briilge 
was used by the public at all times on foot and with 
horses, but only occasional!}' with cawiages, cxce})t in 


such times as 
are dangcuuis 
to pass through 
ihe rivci. 


times of flood, or frosts when it was unsafe to pass 
through the river, at which times carriages always 
passed over the bridge. In ordinary times the car- 


riagt'-road went through the ford, and the bridge was 
sometimes barred against carriages by inetuis of a post 
and chain which was locked. There w’as no doubt. 


upon the evidence, of the bridge being out of repair, 
but the counsel for the defendants proposed to give evi¬ 
dence to shew that the feoffees of certain estates had 
repaired the bridge, and that one Itmis,, as their agent, 
had the control of the key. To this it was objected 
that repairs done by individuals could not bo evidence 
to shew the bridge not a public bridge, which was the 
only issue upon these pleadings. The learned Judge 
was of that opinion, and rejected the evidenct;. 


(a) Cause was shewn agiinst the rule at Serjeanti-Inn before this 
term. 

Coplep 
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Copli'y Serjt. moved, in tlic last term, for a rule nisi 
for a new trial, upon tlie rejection of this evidence; and 
lie also took excejition to the count that it tlid not shew 
the bridge to be a public brirlgo, but only a bridge to 
be used on particular occasions, which could not be if 
it were a public highway; for, according to the lan¬ 
guage of Heath J. in Roberts v. Karr («), there could 
not be a partial dedication to the public. 15 ut Lord 
Ellniborottgh C. J. saitl, though it midi, be an absolute 
dedication to the public, still it might be definite as to 
time; and the Court granted the rule on the first 
point only. 

Clarke, Vaughan Serjt., Dayrell, and Abbott, shewed 
cause*, and maintained that however material the evi¬ 
dence might have been upon plea by the defendants 
charging the feoffees with the reparation of the bridge, 
it was not evidence upon the ))oint whether it were a 
public bridge, which was the only remaining point 
upon the pleadings after the bridge was proved to be 
out of repair. The use of the bridge, and not the 
mode in which it is repaired, constitutes it a public 
bridge; and admitting that it could have been proved 
to have been repaired by tliese feoffees from all time, 
still it might be a public bridge; and so the defend¬ 
ants, notwithstanding the eviilence, would, on this 
issue, have been liable. It was, therefore, perfectly 
irrelevant to the matter in issue. 

Lord Ellenborough C. J. I doubt whether in the 
extreme rigor of correctness this evidence ought not to 

(tf) I Cuvip. K. P, C, %6z. n. 

have 
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have been received, though certainly if it had stood by 
itself it would have had but little effect. The only 
question was, whether this were a public bridge. And 
might it not be material upon that question to inquire 
by whom and in what manner it had been repaired, 
with a view of ascertaining whether those repairs were 
adapted to the service of the public, or merely to the 
purposes of ornament or private convenience? In 
order to ascertain whether it be a public bridge, the 
mode of its construction and the manner of its continu¬ 
ance may be circumstances which, as they are con¬ 
nected with others, may have much or little weight. 
But we are not inquiring into the effect of the evidence; 
it is enough if the fact by whom repaired may be in 
any degree a criterion to determine whether the bridge 
be or be not of a public nature. Repairs done by an 
individual are prima facie rather to be ascribed to 
motives of private interest in his own property, than as 
done for the public benefit; and if an inference might 
have been drawn from the fact, the jury ought to have 
had an opportunity of judging of that inference. It 
was not of much weight, perhaps, but upon the sum- 
mum jus I think the evidence w'as admissible. It is 
not necessary that the bridge should have been open at 
all times; perhaps it has grown out of tliis circum¬ 
stance, that there was a highway through the ford, 
and the people, when that was bad, were used to go by 
outlets on the land adjoining, to the great detriment of 
the individual owner. The bridge, therefore, like many 
others, may have originated in the convenience and 
for the protection of the individual, but still it may be 
of public right I think that the evidence was barely 

admissible. 
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admisaibley and that the learned Judge would have exer¬ 
cised a more correct discretion by receiving it* 

Le Blanc J. It was for the prosecutor to shew it 
a public bridge; and the defendants had a right to 
give every species of evidence to shew the contrary. 
One medium of proof was to shew that it had been 
repaired by individuals; though that alone would be of 
very little w’eight. 


1814. 

The King 
Bgainst 
The JnbaW- 
taatf of 
Nurthamp- 

1 ON. 


Dampiek j. From the circumilancc of private per¬ 
sons repairing the bridge, it was open to the defendants 
to contend that it was not a public bridge, with what 
effect I do not saj’, though possibly it would not have 
been great. It might, however, be a link in the evi¬ 
dence to shew the passage over the bridge was not of 
public right but of sufferance. 

Per Citn'amf Rule absolute. 


Jaurett against Leonard, (a) 

JN an action brought by order of the Lord Chan- in an action by 
cellor by the plaintiff j against whom a commis- a^inlt™hepe. 
sion of bankruptcy had issued, against the defendant 

validity of the 

commission, proof that the bankrupt and petitioning creditor attended the second meet¬ 
ing of the commissioners and discussed before them the debt due to the petitioning cre¬ 
ditor, and produced their accounts, and that the bankrupt objcAed to part of the petition¬ 
ing creditor’s account, and the commissioners ticked off such items in it as they allowed, 
and struck a balance of 169/., was held to be evidence to be left to the jury of an im¬ 
plied admission by the bankrupt, from his conduct and demeanor before the commission¬ 
ers, that such a balance was due, but not of an adjudication by them by their own 
authority, or of an award made by them with the consent of parties and therefore where 
it had been so left to Uie jury, the Court granted a new trial. 

(0) Cause was shewn against the rule at Strjtan$s''lnn before this term. 

who 
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1814. 


Jarrsti' 
eg }-;st 
I.FUNARU. 


itho was petitioning creditor and assignee under that 
commission,‘which was trieci before Dampin' J. at the 
last assizes at IVorccs/cr, the defendant having given 
notice under the statute of his intention to dispute 
the procoeilings under the commission, the only •jiie."- 
ti<»n was, as to the existence of the petitioning creditor’s 
debt. It appeared that some time before the i^sni^lg ol 
the commission there had been a meeting between the 
pliuntiri' and the defendant and their attorney, when a 
proposal was agitated for giving the defendant a war¬ 
rant of attorney for 250/., whicli, however, was not 
carried into effect. At the second meetin«j of the com- 
missioners under the commission, the plaintiff' anil de¬ 
fendant attended, the latter with his attorney, and the 
debt due to the defendant was disci!s..ed between tliem 
before the commissioners. The defendant {noduced 
his accoin.t, and the items of it were ticked off by the 
commissioners as they allowed them, ’f'he plaintiff' 
also said he liad acconnls, and })roduced them to the 
commissioners, who examined the vouchers, and wiait 
througli the accounts. Part of the plaintilf’s aeeonnt 
was objected to by the defcndatit, and at last a ba¬ 
lance wa^ allowed by the commissioners of iKr. 

Kotliing more was saiii by the plaintilT. The ilefend- 
anl made a farther demand of about 70/. It was ob¬ 
jected that this was not evidence against the plaintiff' 
of the existence of a g(X)d petitioning creditor’s debt; 
but the learned Judge was of opinion that it w’as at 
least prima facie evidence, and likened it to an adjudi¬ 
cation by the commissioners, or a settlement of accounts 
before an arbitrator, and said he thought the debt was 
established by tlie investigation of the commissioners. 
A verdict was thereupon found fur tlie defendant. 

11 A rule- 



Amlcmifor . n.« uW «• 

term upon tlie same objecUum ut » 

was urgwl, that the coinmisiiuner^. iia<l no 
of themselves to biii<l the phiiiilifh and that the filuintiff" 
by attending and disputing the [tetitioning ertditor •» 
dt'bt before them, did not constitute them a jtMiicalurc 
by which he voluntarily subnutted to be bound, but 
tliat their decision was in invituni. 






Jervis, Abbott and Piilhr shewed cause, and did not 
insist that what was done by the commissioners was 
I'cs adjudicata, as if done under their original authority, 
but contended that it amounted to an adjustment of the 
ilebt with the consent of the parties: and they adverted 
to the evidence of the prior treaty respecting tlie war- 
laiil ol’ attorney as confirming the existence of such 
debt. Jt is true that the plaintiff was bcutid to appear 
to his commission, and so far his act was not voluntary; 
hut he was not bound to come with liis accounts before 
tlie commissioners, and make them the arbitrators of 
the disputed balance. The commissioners w’ere to a 
certain extent as far as regarded the ordinary proceed¬ 
ings under the commission, not of his own choice; but 
that will not hinder their being arbitrators, if the party 
\ olunteers to make them such. He might have refused 
to litigate this debt before them; but now that*he has 
chosen to do it, it shall not be permitted him to say 
that that has been done in invituni which was done at 
his own instance. It was a voluntary submission to 
their dtV'ision, and if not conclusive was certainly primu 
facie evidence against the plaintiff. In Pirie v. M*n- 
iiett (a\ the proof before the commissioners was entirely 

(a) 3 K. P. C. Z 79 . 

QX parte. 



CASES IN HILARY TERM 

ex parte, and without any assent of the bankrupt or 
assignees, and on that account was considered as not 
sufficient evidence of the debt. 

Campbell (with him Dauticr:/) contr.'i, as to tlie pro¬ 
posal respecting the warrant of attornej* said that it was 
made with a vie%v only of protecting the bankrupt’s 
goods for the benefit of all his creditors; and he insisted 
that what took place before the commissioners was not 
evidence of the petitioning creditor’s debt. The meet¬ 
ing was not held for the purjmse of ascertaining the pe¬ 
titioning creditor’s debt, which had been done before 
upon the opening of the commission; neither was tlie 
proof offered or received with that view, but only with 
a view to a dividend ; and if the bankrupt thought that 
the debt was not due it was his duty to resist the proof 
before the commissioners; therefore such resistance 
shall never be construed into an agreement on hi> 
part to be bound by their determination. Neither tlocs 
it amount to an admission that such a balance was due; 
it does not appear that lie expressly admitted it, nor 
can it be implied from his silence after the commis¬ 
sioners had allow'ed the balance; it would have been 
unavailing to have farther disputed it. If the proof b«‘ 
prima facie evidence, it will be conclusive in most in¬ 
stances, for it will be difficult to rebut it by proving the 
negative, that there was no |>etitioning creditor’s 
debt. 

Lord Ellenborough C. J. If it was left to tlie 
juiy upon the demeanour and conduct of the bankrupt, 
at the time when the accounts were produced and the 
set-off gone into, whether his demeanour and conduct 

before 
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before the cuiiimissioners as indifferent persons, without 
looking to their situation of commissioners, was such as 
to amount to an admission of the debt, 1 think it was 
rightly left to the jurj*, and they might draw tlie infe¬ 
rence which they did. My doubt is whctlier it was left 
as the admission of the party, or whether what was 
done before the commissioners, did not derive an autho¬ 
rity from its being done before them as commissioners 
or us arbitrators. As commissioners they had not any 
authority to conclude the bankrupt by such an investi¬ 
gation ; and it docs not appear that they wxTe consti- 
tutwi arbitrators with the assent of the parties. If the 
rjucstion went to the juiy upon the admission of the 
party as it was to be coHectetl from his conduct before 
the commissioners, I think it was properly left to them, 
but if it was carrieii farther I have much doubt whelhci 
iU elli'Ct was not ovcrstatetl. 


1814. 

JikKUTT 


Lt: IjI.anc .1. I collect from the learned Judge that 
some weight wa^ given to the circumstance of its beit^ 
determined before the eommissUJners, and that it was 
not left to the jury merely as an admission of the 
party. 

Da-Miuer J. 1 think that I rather left it to the 
jury as being a debt which was established by die in¬ 
vestigation of the comiiusdoners than ont that was 
admitted by the party. 

Per Curiatr.f Rule absolute. 


Vou II. 


T 
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Sereforiihirt is 
the next ailjoin' 
lag EtsgHsk 
county to Siuth 
M^'mles for the 
trial of issues 
•rising there; 
therefore where 
on ejectment 
for lands in 
Cmrttigan the 
venire was 
awarded out of 
Smlof, and ob¬ 
jection was 
thereupon made 
St the trill, 
and a eerdict 
found for the 
plaitttitT, the 
Court arrested 
the judgment: 
and though it 
appeared that 
Smhp was in 
fact nearer to 
the lands in 
question, and 
more easy of 
access, that was 
held not to vary 
the practice. 
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Goodright, ou the Demise of IIiciiaui>s, 
against Williams. (<?) 

JTJECTMENT for lands in Cartiiganshtir^ and the 
venire was awarded out of Salop uj>on a suggestion 
of its being the next English county, and the cause 
came on there at the last assizes bclbrc Dampin' J. when 
objection was taken that Salop was not the next English 
count}' to &ntth Wales but the learned Judge being td' 
opinion that the objection was on tlic record, jK'riniltt*d 
the trial to proceed, and a verdict was found for the 
plaintiff. 

IK Oarrt moved in the last term in arrest of judg¬ 
ment, on the ground of a mistrial, for that the venire 
ought to have come out of Iln tforthhirc; or to set aside 
the verdict for irregularity; and he produced an afli- 
davit which stated it to be the invariable practice, to try 
all issues arising in South Wales in Ilcrefordshircy as the 
next English county; and he said that {{Salop were tlie. 
next English county, then all the judgments in causes 
arising in South Wales which have passed ujion verdicts 
given in Hertfordshire would be erroneous; and he 
cited Morgan v. Morgan (h). 

Abbott and W. E. Taunton shewed cause, and as to 
setting aside tlic verdict, they relied on an adidavit 

(a) Cause was shewn agaiitit the lule at Serjeants'-Inn before thU 
lorn 


whicii 
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U’hich stated that tlie premises in dispute, and the resi* 
dcncc of the witnesses, were nearer to the' county of 
Salop than of Hereford^ and timt the town of Shrewshury 
was nearer than the city of IL:rrfordy and the trial could 
be had at less expence there, and the witnesses could 
attend with greater convenience than at hlerefordy there 
being a stage coach from Abcn/st^citk. near to which the 
premises were situate,U).SV/retcs6«/7/, anti none to Hereford. 
And they referreil to A'li '/rose v. ’a), where the trial 
being at Muninoidh^ which was in fact the next English.. 
ctmnty, the Court refused to st-t aside the verdict on 
that ground; and thoiigli the Court gave as a reason 
tliat the defendant diil not object at the time, that can¬ 
not mean at the time of trial; fur the objection W'ould 
be of none eflect, the Judge being bound to try it. The 
time for objecting therefore must be upon delivery oS 
the issue, when the suggestion is enterctl, and the party 
may apply to have the suggwtion alteretl, or he may 
coiinteiplead it: in the same way as upon a sug¬ 
gestion of the death of either party, the other party 
may traverse it. And for this purpose it appears from 
the case of lirocas v. Ch it' Eondon that he shall 
have reasonable time before the entry of a nient 
deJire. Atul it is observable that stat. 13 G. 3. c. 51., 
for discouraging frivolons suits upon causes of action 
n’. isi:ig in fVnhs, speaks in tlie preamble of the prac- 
liiv being to try the same in the nearest adjoining 
Enf:\di county to that part of fia/es in which the 
cause of action lias arisen,” so that if proximity of 
place is to be attcndetl to, the affidavit brings the 
case within the very letter of that preamble. As to 
arresting the judgment, they said that Morgan v. Afo/- 
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ga/i was the only case in which Unit had been done; 
and tlmt was on u dilTcrent ground from this, viz. that 
Momnouthshire was but matlc an JCng/ish county by 
staU 27 M. 8., within time of ineinory, and trials in 
prox.com. of issues arising in Wales havr ltecn time 
out of mind at the coininon Jaw. That, therefore, is 
only an authority to slu'W that trials upon causes of 
action arising in Saitlh Wales cannot be had in Mon- 
nioulhs/thr, but not that they must be in Jlnr/ordshire. 
And it appears by a case in J-itzh. 18 /.V. 2. (o\ that 
upon an assize of novel disseisin for land* in Cunire, in 
the marches of Wales, the assize psissetl against the te¬ 
nant upon a writ tlirected t<» the sheriff of iilnucesler, 
as being the next English sherifl’; ami upon error, 
shewing that for cause, the judgment was alfn tntHl. .S<i 
that it appears m»t to have been the invariable practice 
of that time to try these issues in Jlere/unl>liirt. .■\iul 
at all events, admitting the practice to lu- s<» now, tliis 
amounts to no nmre than a defect of venue, which is 
aided by the statute of jwjfails [l>\ 

W. Ckcen, (with him JJaivicty^) contra, denied that 
tliis case was to be* decidetl upt»n the precise atlmea¬ 
surement of distance, or the facilities of access between 
place and place, for that would afford an uncertain 
rule depending upon the change of roads and convev- 
ances, and various other circuinsnuiccs; and Uicrefore 
he contende<i that this was matter of law arising «)ut of 
the invariable practice, of which the Court would take 
judicial notice; or if not, would receive inhirmation 
upon affidavit. In Ambrose v. Jiecs, though the Court 

(a) Aiiut, fl. 381. S. c. 403. (0 16 Ik 17 C-». I. ; .8 
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refused to relieve the defendant upon motion, that w*f 
because he did not object at the time, whereas here he 
did object at the trial, which was as soon as he could, for 
the issue was not deliveretl till the 28th of J«/y, so that 
he had not an opjxirtunity of applying to a Judge; and 
at all €‘veiits, according to Ambrose v. liees^ the objection 
is on the rcct>rd. And in stats. 27 H. 8. c. 5. and c, 26. 
s. 39. it will Ik* found that Cardi'^an is recognised as a 
county ill Sotith JVabs; and Mor^^an v. Moroan is an 
authority’ to shew that IIfrrfordshire is the next English 
countv to South IVaLs^ for the trials of all issues arising 
there. .And the 27 II. 8. c. 26. recites, “ that Wales 
over hath been incorporate<l, annexed, united, and sub¬ 
ject to, and under the imperial crown of this realm, as a 
verj' meinlicr and joint of the sameso that there is 
not any incon^istcncy in what was said by the Court in 
that case, that trials in prox. com. have been time out 
of mind and at tlie common law. .As to the case from 
I'itzh. that may well stantl with Ilerefords/iire being 
the next county to S>ulh Wai s. because Goxire lands 
were a part of the marches of EnAor.,! a.ni{ IWdeSy am! 
were a kind of neutral territory not belonging to either, 
so that a ili^tinct rule might well appertain to them. 

Lord Kii-t-NisoKofoii C. J. I think this cannot be 

# 

made a cjueslion upon tin* irregularity of the verdict, 
because the jiarties have appeared and triet! the issue. 
Rut the question is projieriy in arrest of judgment. 
.And that depeiuls upon whether there be such a prac¬ 
tice existing as far back as we are able to trace, that the 
trials of all issues arising in South Wales shall be in 
Ilerejhrdshire, and in Xoi t/i Jl'ales in Salop. Now as to 
that it appears that there has been one uniform prac- 
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tice; which is said in ihc lu>oks to have been time 
out of mind, and to have ori«;:inati'd in the coitnnon 
law. If indoeil IValvs i> to be taki‘ii as coming under 
the dominion <*fonlv from the time ol its con¬ 
quest bv KtkearJ the First, and coiisetjucntly within 
time of mcinorv, such a doctrine wi>ijld not be correct; 
but if according to the notions di rivei! from tlie Saxon 
usuqiation the principality was con.si«i»rcd from all 
times as feudatory to En^landy the tlocti im.' would be 
consistent. Whether therefore the practice (.riginated 
in the common law, or frotn some act of parliament 
which is not now extant, acc<»rding to the opinion ot 
Lord C. . 1 . I’an^loi (n\ it is so uniform that it may 
well be referred to oiu- or the otlu r. I'he ca>e cited 
from i8 I'.tl. ;ui to (itAirf land, has been supposed to 
break in upon this uniformity ; but I do not thitjk that 
will be so, if it be supposed that the .act of parliament 
which |trovided for the trials of issues arising in St>afk 
IValeSy provided also ll>r the tiiab of those which arose 
within the inarches ; that in the on<‘ case they should 
be cither in Hrrr/urd.^hn't’ or fiA./zi • in the 

other in lierejiirthhirv only. Ainl in coiilunnity %^ith 
the constant practice, as it regards the tiial of issues 
.'’.rising in Jl’a'cs, it is but reasonable to jiresuuie, if such 
a presumption be noeossary, that it wa-s fixial and regu¬ 
lated by some legislative provision. 'I'o admit any 
other rule of practice would be to make what is certain, 
vague anti uncertain. If the Cf)unty is to vary accord¬ 
ing to the precist? proxiniit}- of place as it is ascertained 
by admeasiirement, the next thing wc shall have to de¬ 
termine w j 11 be bow that admeasurement is to be made. 
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In ejectment, fur instance, is it to commence from the 
centre or the extremity’ of the ])reniises in question, or 
from the parish church in which they lie, and is it to 
end at the church or at the town iiali of the assize town? 
'fhe terniiims ati (piem would lie as difficult to settle as 
the ternninis a quo; whereas there is not aiiy difficulty in 
{)i'onouticitig that Hereford is the next English county 
to South Wales, and Salop to North Wales. The usual 
suggestion on the record is to that effect, and it must 
Ik- taken that it is made in conformitj' with the law, and 
that the party makes a true suggestion, and therefore if 
it he found false it will cause the whole proceeding to 
be erroneous. I therefore think the Judgment ouglit to 
l>e arrested, on the ground that there has been a mis¬ 
trial in this case, obtained by a suggestion made con¬ 
trary to the law of the land. 

'riie statute of jeofails extends only to 
vertlirts whtTc the can've lm> been trietl by a jury of the 
projK’r comity; and the issue not having been delivered 
until aflcT term, the party had not any opportunity of 
applying to the Court. 

l>AMi*iER .f. Lord Mau.ftld was of opinion that 
ti'ales, from the time it came into the hands of Ed-soard 
the First, was deemed to be within the realm, flpon the 
doctrine of having been hulilen before of his crow'ti, 
and he said the notion of some old statute that had 
been lost, de{Hmded only upon a loose note of Lord 
C. J. Vaughan {a). 

Per Curiantf Judgment orrestetL 
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Doe, on the Demise of Vaugiiav, against 
Meyler. ( a ) 

JECTMEXT, trietl lK*forp Datnpu r J. at the laat 
nssi7.es for the county of Hereford, which wtt* 
brought by the lessor of the plaintiiK :is venmintler- 
man and heir at law to his father, to recover certain 
lands in the comity of Pembrohr, coraprist'tl in a 
lease made by his father to the defendant. Tlie case 
was this; the lease in question coniprisetl as well lands 
of which the father was seised in fee, as three fields of 
which he was only tenant for life, under a power t«* 
lease at the untient rent or more, and with a clause of 
re-entry for nonpayment of the rent for 21 liays. The 
lease was grantctl at an entire rent, with a elifuse of 
re-entry in case of nonpayment of the rent for 15 
days, and no suflicicnt distress; so that the lease was 
not executed accortling to the power. A regular 
notice to »juit had lK*en given. The question was 
whetlicr the lease was wholly void, or otily void pro 
tanto as to the three fields. The learned Judge in¬ 
clined to think that the rent being entire, could not be 
;qipoi'tioncd, and therefore if the lease should bo void 
for the Ihree fields only, the lessee would remain 
ehargetl with the whole rent, which would be unreason¬ 
able ; wherefore he held that the lease was wholly void, 
.and directed the jury to find for the plaintifll But he 
reserved leave to the deftaidunt, to move to restrain the 
verdict to tlie three fields. 


{ 1 ) Cau 5 e was kiicwH .-igaiiut the rule at Serjeaat Inn Irture this 
• srm. 

U \ E. 
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IV. E. Taunton in tlie last term obUtincd a rule nisi 
to that fflTecf, lual citiul ('a. I At. 148. 6., ;uul agreed 
that it ha«] been a grant of a rent charge, the 

three fielils wonlii have been «lis<-hargefl, uinl the lands 
ill fee wmiid have nmiained eliarged wilii the whole 
n’nt; hut he it was otherwise upon a lease reserv¬ 
ing a rent, for tiiei\‘ it’ the lea>e he avoided, the rent 
shall he apportioned. 

A'>’>u!t anil /!'. Chi vi shewed cause, ami referred to 
A V. Phillip [a)y where upon a lease hy tenant in tail 
of the lands (‘iitailed, and also of leasehold iamls, at an 
entire rent, the lease was held void for the whole as 
against the reversioner, for that there could not be an 
ujiiiortioinnent. 

But Lord Lu.r.NBouofvii C. J. obsorvcil that it did 
not appi‘ar. that the attention of the Court had been 
directial in that ea>e to Ca. lAt. 148. h.\ and litiph-p i. 
r lit! that Co. J.it. wn> a .'trong authority upon the 
jHiint. Ami in Si> \.i usun Ijir,nharil:J)) upon covenaiit 
against the assignee of liie lessee for non-payment of 
one entire rent, the defendant plcadotl in bar of the 
action, eviction of a moiety ol' the promises by title 
paramount, and upon iletnurrer it was adjudged ill, 
because the rent iniglit be apportioned; and the de¬ 
fendant had leave to amend and pleat! it to one moiety 
of the rent only. And Danipit'r J. said that he was 
inisleil at the trial by a recollection of the Lord Mount- 
Jot/’s case {<), without adverting to the distinction 
that the grant and render of one entire rent in that 

(</) IViT»ivi. £xJ). (p) iE.tu,s’5. {c) 5.^.7..;. 
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cast tended to destroy the cvidonce of the iinlient rent; 
but that was not so here, beennse not any rent was neees- 
sary to be reserved for the lamb in fee .siiiijde; and in 
Co. I At. 148. b. it is laid down that if « iieiii be seisixl 
of two atres, one in fie, and anothe; in (aih and make 
a lea£4* ft>r lifi' or fl»r year-' <'f both aere-. and dicth, 
and the issue in tail avoideth the lease, tin' rent shall Ik* 
apportioned. 

Viv Curiarif Ilule a'.)?('i!iite. 


^Ttcflay, 
J,tA. a4tl. 


LvKiiTii aiul Another (<t) 


t*olicv on 
freight, v. Id- 
at *nJ t'ro:!'. Jt. 
and any :'o-!s 
in the C.tl-.k to 
any jvnt, in :;ie 
United King¬ 
dom, and the 
ship was ctiar- 
tered to sail 
with a eargo 
from /.. to some 
p'srt ill the 
Baht; not ! t- 
yond R.. a;.-’, 
from th'-.rt. to 
B... tine to 
take in a l.o.f.t- 
ward caigo.^cc.. 
an i saiUd irom 
and arrived 
at 

site was ds.t-:r.- 
cd for fi-.c 


P.SIT to recover a total !o>« on freiitht, on 
a pitliey of assurance on shin valued at i-i ce/.. and 
onvalued at i2or/., and on cabin cai trovalnecl 
at 40c/., at and from and any other ports in tlic 

Baltic to any ports in the I’nited Kinj^doin. Loss by 
restraint and detention of the ship by llie pivermuent 
at Bi^a. There were also the Usual money counts. 
Plea, "eneral issue. 

At the trial before Lord BUniboyou^h C. J. at the 
last Surrjtj assizes, it appeared that the slup saiiei! from 
Lomlou on Uie 12th of Jul>/ 1812, under a cliartcr- 
party, V\v which it was covenanted that the ship lu-ing 
furnished with an outward cargo, should sail witli the 


weeks and prr- 

vtntcd from louding fcy on'er r>f the government, and the fifighter never loaded 
hci, and a few d^^e ai’ti the d'.lention riuicd the lii.st set in, whieh detained 
her tiierc till the >p.ing, wiicn the procured a ficiglil from other pertont, and returned 
with i: to 7.., hut the txpcitri-, of her detintion exceeded tuch freight: Hclil that the 
policy had att^rhed at >l.e time of the detention, but that freight having been alter- 
w^l-dt earnte', the undtiwriitr was not liable. 


(a) Cause was shewn against the rule at Sctjcanli'-Jnn befoce this 
term. 


sanu.* 
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wiinc from tlie port of J/mdon to »t>mc ]>ort in the 
Baltic not bcyoml Iti’ia., and linviug «lis<'hnr"c*d her 
cargo sliould proceed in ballast to and being 

arrivetl tiicre give ikkIcc to fljc agents c»f the charterers* 
and take on hoard from them at that place a full cargo 
of hemp* etc., and return therewit!) to tIk' f>ort of 
lymdun^ :ind that the sliip bliould if retiuired lay at 
lii'^ri^ ior tile }>urpo'-(' of taking on boartl her home¬ 
ward cargo, and in tlie port I. .ndon f .r discharging 

the t-auie, 4''‘ running days and ten days on demurrage, 
'I'lie ship delivered her outward cargo at Colbcr^y and 
j>roceeded to under a lifsiori- flag, wltere she 

urriveil on the 2 :?d f>\'Si//i !>d.'n\ and the master imme¬ 
diately gave notice to the charterers’ agent, and dcli- 
\{'re(l his papers at tiie custom house, and ajipUed for 
their return, and for leave to reloail, but his papers 
were refu<<'.l and he was inforined that his ship was 
under SI o nest rat ion, and that he ceiiUl not be permitted 
to n loaih 'rhi» was on the ftunih ilav alter his arrival, 
and iluring the eoniimiance of this restraint the master 
applied to the eharteiviV agent, «ho was unable to 
JtMid on account of the order from the /liin/cn goveru- 
nierit proliibiting the loading of gooiU on board 
ships sailing umier Ih.’s/ttck colours. The ri&traint 
continued about five wirks, and ou the i^lh of Oefuber 
the frost set in, in consequence of wliicit tlie ship wa$ 
detained there the winter, ami never got a loading from 
the charterers’ agent, but the next spring the master- 
procured a freight from other persons, with wliicli he re- 
turiKxl to this country, thccxpcncc's which hail been then 
incurred amounting to as much or more than such freight. 
UiuUr these circumstances the plaintilFs contended 

that 
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that this was a loss within the policy* being a loss of the 
freight which would have nccriietl under the charter- 
party, by means of one of the perils insured; and they 
were willing to abandon to the underwriter the freight 
actually earned, on Iwing allowetl the expences in- 
currcxl by the ship's detention at Itifra during the 
winter. 'I'lie defeiniant, on the other hand, contendcsl 
that it was iu)t a loss within the p«>licy. lu'cause the 
insurance was not on any particular <h>ignate<l freight, 
but only on freight f»>r a designated voyage, and that 
freight had been eartud by the p<Tformance of the voy- 
•nge. A veniu t however was found for the plaintiils. 

Mnnya* tjblaiiuil a rule nisi in the hist term for a 
new trial; in support of which he nrgeil that the plain- 
right to freight umier the charter-party Inul never 
connnetieed, because it ditl not appear that anv part of 
the cargo wa- ever put on hoanl, or rt aily to be ship|>cd; 
neither was the loss of th.nt frt ight induced by a loss 
01 the shiji: and so lh<' case was distinguishalile from 
V. , T/umj son v. Taylor {l\ 

Ih.tncastli- V, Si.:rt [(•'. And he citetl M'Cart/iy v. 
Al'fi'y!) to slu w tl;at an endmigo is not a cause of 
loss if freiglit be afterwanh, actually earnetl bv the 
assured. 


Tifst Serjl. ami Taddy shewed caiis(>, and reliiH.! on 
Thoiapson v. Taylor^ and Ilonuastlr v. Sitart^ and 
Mackenzir v. S/uddra as ilecisivc that the piaiutifls 
acquired an inchuale fight to fn'igiil under the chartcr- 

[r.) 3 T. A. 361. ; . 6 r A-. 478. (0 7 £.»!/. 40a 

[it) 5 P.fi;, 3S8. , a <:.« r. X. P. C. 411. 

party 
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party by the commencement of the voyage, without 
taking any gooda on board ; and they referred to Da- 
vid&on V. tVillasejj (a) as marking the distinction in this 
respect between ti chartered and a general ship. And 
as to the loss, they contended that although in those 
cases there was a total loss of the ship which occasioned 
the loss of the freight, still freight may be e<]ually lost 
by any other of the perils insured. In Forbes v. Aspi-' 
noLl (6) the Court said that freight is the profit earned 
by tho shijvowner in the carriage of goods on board his 
ship, and an insurance on freight is to secure that pro¬ 
fit, in case he is prevented by any of the perils insured 
from earning such profit. . 4 nd iuive not tlie assured 
in this case been prevented by the detention from earn- 

4 

ing the profits which would otherwise have accrued to 
them under the charter-party ? If they have, the lan¬ 
guage of Blanc J. in Dazidson v. IVillasey, is deci¬ 
sive ; he said that in the Ciisc- of a freight policy, where 
the assured has entertil into a contract for freight, 
under which he would be in a condition to earn his 
freight, if the voyage were not stoppetl by .h peril insur^, 
Uiere if the voyage hsis commenced in whicli the freiglit 
is to be earned, and be siop{)ed by any of those ]H?rils, the 
assured will be entitled to recover to the full amount. 
It may be argueil, perhaps, that the assured might h.ave 
Imtdcd after the restraint ceased, and for tiiat .purpo.se 
might have kept the ship i o additional days on demur¬ 
rage; but they were not bound to do so; that was an 
option given them for their bc^nefit, and not their pre¬ 
judice. Besides, the Court has never said that every 
nice question between the freighter and owner sliall be 

(a) I -V. 6- S. 313. (j; 13 

raised 
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raised by the underwriter. As to J\I^Cart/ij/ v. .'iOi l tlie 
distinction is clear, because tliere the assured, notwith* 
standing the embargo, earuetl tlie very same freight that 
he contracteil i'or. IJiit here l!ie freiglil actually enrncti is 
not the speciiie ficighl; neither can it be said to be an 
earning ofitnilit when it appears to have been not only 
of no benefit to the plaiiitills, but a Io>ing concern. 


77 u' Solia 7 or-Gihnal and Manyut, conlni, after 
some argiunent, admitted upon the* eases cited that 
there had been an inception of the ri.-k untler the char¬ 
ter-party, but denied that tiny Wi ie autliorities to ^hew 
that such a lo>s had hajipenetl in this case as would 
entitle the as?urtii to recover. On the contrary, in all 
ui’thein there had been a loss of the ship so as to cause 
a total failure of the voyage, aiul there is not any in¬ 
stance in which the voy.ige having been perforinetl and 
freight earned, the a.-surcd have been permitted to re¬ 
cover by reason of a detention occasioning the failure ot 
a contract, under wliich other, and perluijts more bene¬ 
ficial lii'ight wotihl have accrued. To holtl that tlie 
assured might recover in such a case would lie to make 
the underwriter imt an insurer on freight for the 
voyage, but an insurir for the performance of tlic par¬ 
ticular contract: and supposing that could be done, 
still it does mit appear that the contract could not 
iiave been [ierf<»rmed, or that any thing more than a 
delay in the perhirmunce was oceasioncil by the deten¬ 
tion. 'Hie freighter was nut discharged from his con¬ 
tract, and perhap- if ho had hail his cargo ready to be 
put on board when the detcntimi ceased the ship might 
have been able to sail in the interval before the frost set 
in; but if not, it .nnuunts only to a delav of tlie adven- 
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tiir(r. And M'Carthi/ v. Abel decided that a loss is not 
dr’iimndahle against the underwriter on freight by rea¬ 
son of a delay occasitnied by one of the })crils insured, 
if the freight be uitimately earned; and it iriatters not 
to the undervt riter, wlio merely iiisures against the loss 
of that particular subject, whetlicr the freight earned 
be the same :is contracted for or a difiereiit freight. 
So in Anderson v. IVallis {a) it wjis adjudged that a loss 
of the voyagiJ for the season did not warrant the a»- 
suretl in aliandoning and throwing the burtlven ou th« 
und«'rwritcr. 

Lord ELLENiJOK()i*f:ii C. J. Tliere is no doubt that the 
policy attached; but before we decide the other point 1 
should wish to refer more particularly to McCarthy v. 
Abel,, and Anderson v. IVallis, which, according to my 
rocoUeciion of them, will go a great way to the deci¬ 
sion of this. 

t>n a siibse»juent day at Serjeanfs' Inn, 

Lin-il F.i.t ENUoiuu OH C. .T. delivered the opinion of 
llie t'ourt in substance as follows; Tliis was a ^xilicy of 
insurance at and from Riga and any ports in the Baltic 
to anv ports in the l.'uited Kingdom, on sliip valued at 
looo/., on freight valued at i2co/., and on caHjin cargo 
valued at 400^, and the loss was di^clarcd to be by de¬ 
tention of the gi)veniment at Riga. The only question 
made was respecting the recovery of the freight, whether 
this was such a loss as to entitle the assured to recover. 
The only way in which it was treated as lost was, that the 
sliip, on account of her currying a Uosiosk Hag was uot 
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consilicmi by the government at liiga as n ship which 
ought to be perniittetl to take on board a cargo, aiul 
notice was given to the captain tiiat he was not to be 
allowed to loud. His papers were not returned to 
him, and being thus unable to take in her cargo the ship 
was detainetl at Biga for five weeks. 'I'he agent of 
the assyretl could not load on account of her deteiuion, 
and being under a Hostvek flag. 'Die frost set in on 
the 30th of i}ctoba\ so that there was a periml of a 
few days after the detention ceased before iht* frost 
began. Tlie ship remaiiuHl there the winter, and never 
received a loading from the charterer.-, but in the 
spring procured atjother loading with which she re¬ 
turned home and camed her freight, but tlie exjienecs 
incurred by her stay exceedwl such freight. It was 
contendexl under these cireuinstance> that this aniountt'd 
to a total loss of the fri'ight. Hefore we pronounced 
our opinion we wis.ht>il to h)ok into the eases, particu¬ 
larly those of AntltTSon v. fitiUts, anti ^hCurth’/ v. 
Abel^ and t»n reference to those cases we finil oiir.Nelves 
confirmed in the opinion wt“ entertained u)>on the ar¬ 
gument, that this i.s not a case nf hws recoverable 
under the policy. This was an insurance on freight ges- 
nerally, not on any specific freight; the charier-parfy is 
only material to shew' that upon the ship’s arrival at 
It/ga there was an inchoation i>f the risk. 'I’lie muler- 
writer did not insure that any particular frt ighi should 
be brought home, but if any freight is brought home, 
a loss has not happcnetl for which he undcriuok to 
indemnify the assured. In ihi.s case- tin* only inconve¬ 
nience that has arisen is to be attributetl to the pro¬ 
traction of the adventure, but that w'as decided in 
Anderson v. WaUis^ und M^Caithy v. Abd^ nt>t to 

13 constitute 
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constitute a loss. In M*^Carthy v. Ahcl it was held 1814, 
not to be a lr>ss of freight, the freight having been 
specifically earned: the Court said, the single 
point was, whether the freight had been lost or not. 

If the fact were merely looked at, freight in the events 
which hail ha]>pencd had not been lost, but had been 
fully earned and received by or on behalf of the 
•nssured : and if so, no loss could be properly demand- 
able against the underwriters on freight, who merely 
insure against the lo^^> of that particular subject.” And 
how liir the protraction of the adventure would under 
tlie circumstances warrant an abandonment w’as con¬ 
sidered in Aniltvson v. WuUis. 'I’hat was a case in 
which the ship from stress of weather was driven into 
Kiu. ale in a daniagotl state, and obliged to undergo re¬ 
pair-, by reason of which she could not reach Quebec, 
iier port of d( >lin:ilion, that se.ason, so that there was a 
loss of tin-heiit (it of the market cimtemplatcd by the 
:jsstireil; ami the «jiie.'li(»n was, whether this amounted 
to a total loss of ilie cargo within the policy, which was 
warrantetl f ret- of particular average. The Court there 
suid, ''-uppo:'iiig abandonment could be allowetl at all,) 

•• that the only <leseription r>f loss caj^ablc of sustain¬ 
ing an abanflt)nmc-nt so as to convert an average into a 
total lo'S, was a temporary suspension of the voyage. 

But what case has liecideti that such a lcmjx)r.ary re- 
tardAtioii is a cau.se of ;ibanci(mmeut so as to amount to 
a total l(»ss ? Disappointment of arrival is a new head 
of ubaudonment in insurance law.” So licre it may be 
.said, the not obtaining the freight looked for is a new 
head of a!}:nu!unment, :ind so it is of lews. It was 
said in that ease. it the retanl uiun of the vovace he 
X omtse of ahandoimient. th - li.iiipening uf ar.v peri! i'V 
N’ol. Jl. i.' wld.h 
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Jan. 2jth* 

A 1>:11 of par- 
celi, in which 
the name of the 
vendor is print¬ 
ed, and that of 
the vendee 
written by the 
vendor, is a suf¬ 
ficient memo¬ 
randum of tfie 
coiitiart ivitiiin 
the s’atute of 
fraud to charge 
tj|e TCitdor* 


tyliich a delay is caused in the arrival of the ship at the 
earliest market, would also Ixt a cause ol’ubandonnicnt.” 
It is certainh’ a loss of the jrarticjilar trntle which the 
assured had personally in contomplalion, hut it is not 
within the intention of the policy. On the authority ot 
tlie above cases, as well ns upon p;eneral principles of 
law, it a]>pear!. to us that tlie nierc letardaiii'ii t»f the 
adventure, and the consetjueul iue<.»iivenieace ami ex- 
pcncc arising from it are not a substantive ruu'e crflos!, 
where the particular thing insured has not leer oid 
damage; and wbethor the freight earned be the j'aiti- 
cular freight contraeted ft»r by the a'—uivd or a iio-u - 
rior freight nukea no rlinerenee; if freight has I'een 
fully earned there ean be no lo ' juoj eily diinamlahle 
of the underwriters. I'mler ilicsc eiu aia.'taiiees lla rc- 
fore we tliink a new trial tliouid be graijled. 

Per Curium^ Rule absolute. 


ScHKEiDER and Another against Noitiiis. 

^^ASE for the non-delivery of cotton yarn, pursuant 
to agreement. Plea, general issue. 

At the trial before Lord EXlenhvro-.rJi C. .T. at the 
last London sittings, it ajipcared that the plaintifls on 
the 24th oi October 1812, purchusi'd of the di. fendaut, 
who was employed to sell on comnii.'>sion, n (jnautity of 
cotton yam, of which n bill <»(' parcels was wnt by the 
defendant to the plainlids, not however at the time of 
the contract, and at what preci.se time did not appear. 
The bill of parcels was beaded thus : — “ lemdon^ 2.'jth 
October 1812, Messrs. ikhndder and Co. bought 



2«7 

1814. 

ScuweiocA 

againlt 

Noriii** 


7 \>p’i;iu moved to liet aside the verdict, and enter a 
noiisiiit, M-newiiiir his and to S:u 7 ia\ >S'jn v. 

lit* sakl that besiiles the priiuetl b;ii ol’ fiarcels 
lluTc was a letter written by the del’endunts in tliat 
ease; and thereKtre the Court agreed tliat although the 
letter, which did iiol slate the terms ul' the agreement, 
v.'oiild nut alone have been sufficient, yet as the jury 
had connected it with the bill ol’ narccis, and the letter 
Was siiTiied bv the det’endants, there was a written note 
or inoinorundutn of the order which was unginally 
given by the plainlilK signed by the defendants, which 
took the case out of the statute of frauds. In this case 
there is ik) ]>roof of any signature by the defendant, 
and the statute oNpressly requires that •• some note or 
nienioramlum in writing be made and signed by the 

if;' 1 P P. n Sr* J A'. P *?4- p-r 5' Str'y. arguendo. 

U parties 
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of I’homcrs Xon ix and Co. Agents. Colton yarn and 
piece gf>ods. No. 3. I'nrmau's Court, Curnhill" — the 
w hole of wliich was printed, except the words Messrs. 
Jo/m Srhiu'idcr and (k)., which were in the liandw'riting 
ol I lie del'endant. 'J'hen followed a list of the articles 
sold, with the particulars and quantity, and the prices 
annexed. On the 23d of Drcrmhcr the plaintiffs de¬ 
manded the yarn from the defendant, who refused to 
deliver it, aileging that his principal had declined per¬ 
forming the contract. It was objected upon this evi¬ 
dence, that there was not any note or memorandum in 
writing of the harirain .as recjtiired by the statute of 
fl uids: in answer to wliich the c.'j'C of Saundrrson v. 

■ hic/.iou {a) was relied on. llis Lordshij) overruled the 
objection, anil thereupon the plainliirs obtained a verdict. 
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parlies to be chargetl, or tin Ir agents (a), 'i'lie term 
signing lias n peculiar aiul appropriate ineaiiing, and 
may be defined a ratii\ ing l»v vM-itiiig: hut jn iuting is 
not equivalent to writing. 'I'iie law di>tiiigiii'-lu s in many 
cases between matters v litteii, pi iiiti'd, and ingrossed. 
Thus I.ord Cof.t' in his cuniment on the words “ 
the same barc.cin aiiJ sule he mutie in ‘u-niini;,'’ in the 
statute of ir.rolments, 27 //. 8. e, in ,/ , savs, it must 
be by writing, and not by ]>rint or stump.” St» the 
stilt. 44 a. 3. r. 98. 24. distinguishes bilwta'n things 

rcfinired bv law to be engrossed, printid, or written. 
Again, Lord C'ohe says, ‘‘ a deed signifieth an instrument 
in writing (r\' it must also have the name ot the party 
to be bound by it.” Iri like manner h< re the note must 
h,e in writing, and must he signed by the party to lie 
chiirged, or ly his agent, lluit is, his own naiiu must 
be signed: iJiid the name of another writtt n without anv 
aiitliority is m.t iqmvalent. It is for the [)roteetion ot 
the party to he ( h.-nged tiuit a signaturt is retjuiieil. and 
ihertfbre no suhstifution ought to hi allowed. 


Lord Ki.i.i:NiJonorf;H (’. J. I eannot but thiitk that 
* construction, v.ln\h went tlie length ol' holding that 
in no ca.se a printing or .my f.iher fonii of signa¬ 
ture eould be substitutid iu lieu of wrliii.g, would be 
going rt great way. eousideringf how iiiativ instances 
may occur in whieli the p.-otas l ontr.ii ting .no unable 
to sign. If imlei t! this (i had re‘t<d ineiely on the 
printed nann, uiiretog:j./vd by. ami n*»t brought 
home to the ]»art\ as having bein printed by him, oe 
by his authority, so that the piintid name had been 

U) Cw. 19. t..V ■. 17. i Jan. 6:a. if, C. i;i. !. 

unap> 
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miappropriutccl to the particular contract, it might have 
u/Jt>r»lcd some (louht, whether it would not be in- 
treuchin;^ u})on the statute to ha%'e admitted it. But 
heiv there ir. a signing by the party to be charged by 
words recognizing the printtnl name as much as if he 
had subscribed his mark to it, which is strictly the 
meaning of signing, and by that the party has incor¬ 
porated and avowed the thing printed to be his; and it 
i^ the same in substance, a** if lie hrul written Norris 
and Co. with hi> own hand. He h.-.s by his hand¬ 
writing in eff-'Ct said, I acknowledge what I have %vrit- 
K'M to be for tlie jiurpose of exiiibiting my recognition 
of the witliin contract. I entei tain-'d tlic same opinion 
.it the trial, and cannot s.iy that it has been changed 
•• the argument. It appears to me. therefore, that 
the printed name thus reeoguized is a signature sul- 
.^icient to take this ease out ot the statute. 

Lr, ili.AM . 1 . .'^uj>pose the defendant had stamped 
the bill of parcels with his own name, would not 
that have been suflieienl i JSueli a stamping, as it 
seems tome, if retjuinxl to be done by the party him¬ 
self or by his antlioritv. wt>uld atljid tLe same pro¬ 
tection as signiu:!. 

IJaylfv.I. 'riiis case is entirely i;at of the misehief 
of the statute, the object t>t which was to protect 
parties from being bound by contracts, unless it could 
be seen that the terms on which they contracted wer<! 
under their signature. Here the terms of this coutx’act 
are recogui/ed by the det'enduut, who is the pai'U- to 
be charged, by his siguitig the name of ikkncidirxsxi^ 

U 3 Cv’., 
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»9<» 

i8i4> Co., which is a sufliciciit >inning bv him to rccogm/o 
- ""' ihal ihcv had l)On;;ht, and lu' hail isulil. 

6cMj{nr>iR * n ’ 

yjRKJ.!. 

Dampier J. In Sitiw'/rrsou v. Ji/rison it did not ap¬ 
pear that tlior*' was any sinnatnii' totlie liill of part i-l.', 
if was only by (’i'nin\tin'T flu- letti r with the bill ol 
parcels, that the cave wa- tala ii oi.t of the statute. 
Ilere there is tlie hand-w rii in.” <>l tlu* pariv to be 
chayaed to the bid ol |nreeis, whiili aiitlieiiiieaUs i* 
as a nu'inoraiuliim of the bargain. '1 i»e di feiidant 
has ratified the sale XoSr/nu rdir and Co. by insi i iine 
their name as buyer to a p.aper in w hi' h he reeogni/i .s 
himself as seller. 'I'liat i> suUicient to ^ati ty the objec t 
<ut the statute 

Uuie i-efufecd. 


nv-..' , 

J-.. i6;h. 


Fai.kni k ar.il Otio-r? .-.’a a •>.' ItiTt in. . 


Insurar.fr Ol! * i- r i 

sliip, amJ thi- ■* ^ t'o.iey o. nn .ship 

and tri'iii to u:',\ jinrt^ m- piaia v c.n tin- ri-a.'" 

) . 


'-'lip liuiiri,' Jv. r 
voyaoc w!i;!c 
loidir^ I'.tr 
liomewa'd firgo 

was stiiid by 

the ertw ai.d 
can led av. ay t-j 
a roi.;.. 

tr .-, and !;> r 
caigo pli! r- 
ed, and t!>e s 
des-.it-.d, 


lit .'///ifu and the i'hiiid' viuiiiig hei 't.iv am; 

iraile tlii re. and iheiiee to t: oi L:s!>oti. Losp pv 

bai l.ilry of till'niarir.er.s. The eaiee w;!«. tii-.d at the 

id'\ I.'i'.'li.n ■.itting^, upon adnii-'ions, w liieh •••tated in 

snl'.-ta’iee that the >iiij> on l!u- i rtli of O. /e/,, ?- 

lU:;, i.n the voviioe indued, and arrived on tin-roa't 
was air-.i war.’. * ' 

retaken by a:i- c.l Ajiirii^ itiid lliere laiuleil a pall of her imtward 
cargo, and proeiired an i-Mdian^t* cargo. In 


r.tbri ship, -iiid 
was bro .jjlit 
with % small 
remaining^ part 
of^irr caijf • to 

an port, (not th e port <,f ! i r in slinsl’i.i,.'! and pao .>f her r'y^in >■ w;*-. gone, and 

*h»_' c -utd not be madjU^t f'.i ^ vo^ ..ji*- wa on! . -it. aii i .1! li- 1 ,.p' in'c in provlitip* 

a row ands’or'-s; HcHTtlia- th.s was not a li.t.A loss so as to trl llt '.i.-.i s' :td to aban- 
cUin aitci notice of the uiaptmc. 


1813, while she wa.- engaged in loading her exthtuige 

port <,t ! I r di slinatb.i 

aA|^t 

c«n!i 


cargo, 
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ciir^o, tlio mailer being ashoi'C, the crew seized the 
cut her cables, and set sail witii her from the 
coast of Africriy and carried her to Scara bay on Uie 
coast o{' South America. Tlicrc, after plundering the 
cargo, they deserted her, except one black man ; and 
ill June following an American ship, prize to a j)nvatc 
ship ol’ war belonging to Ia(jndon, being in the bay, 
and being informed that she was an American prize 
vessel, put a part (jf the crew of the ship of war on 
board, who carried her off from thence, with a small 
part of her cargo then remaining, to England. She 
reached S'iUu on the 29th of Juli/, and afterwards ar¬ 
rived at T.ondon on the 6lh oi August ^ under the care of 
tlie persons so put on board, and remained in possession 
of the owner ol' the |)rivatcer. On the 4th of August 
the plaintifTs received intelligence for the first time of 
the loss and re-capture, and gave notice of abandon¬ 
ment, which the delendant declined to accept. Part 
of her rigging was gone, at)d she could not be made 
fit for the voyage again without considerable expence 
and providing a crew and stores. 

Tlie defendant had paid into court what he con¬ 
tended was sullicient to cover a partial loss: but that w as 
disputed by t*ie plaintills, and referred to an arbitrator 
in case they were entitled only to a partial loss; 
but tl>e plaintifls also claimed a total loss tinder the 
abandonment, and his Lordship being against them on 
that point, it was agreed that a verdict should be en¬ 
tered for the defendant, subject to be vacated and 
entered for the plaintiffs, according to the direction of 
the arbitrator; and with leave, in the mean time, for 
the plaintilfs to move to enter the verdict for ^ total 
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loss, if tlie Court sliould l>e of that opinion; uhith 
would render the arbitration unnecessary. 

Scarhit accordingly inovtnl tor that pnrp«»sr, and 
relied on Goss v. /lV///<v.v («), uhich ho contoiulcd was 
in point, being an insurance on shi}), ami an abandon¬ 
ment under circumstances nearly the sanx', alter a 
capture and recapture; and tin* hihl that the 

loss was total by the capture, and the right whii h the. 
owner had, alter tlx* voyage was dtlealtd, to obtain 
restitutii'ii i»l’ the ship, paying alvagr to the n“e iptor, 
might be abaiuloiu il. .So in 7/-w.’.'/o / \. ^ , 

which was .‘uljudged not to be n ccs”' <>1 abaiidoiiiiu nt, 
beeatise there the ship and car^o h.i<i, by the n <'ap- 
turc, betn bronght s:itr to the port of thlixuv, l.mal 
Miins/hhl rt'< (>gni/< d the prim iph* on '.vhiih 
Gfhi V. H'it/trrs ^^a' deiidul. 1 lis LonMiij> said ‘‘ ih.’il 
it did flot necessarily lollow, lueaii'e tin u- had bet n .1 
recapture, tliat tlnailiae the lo" erastd to be total. 
If the vt>jage be so tleti aled. a.' in-f to be v.orth the 
farther j»nrsuit, or if the seJvag'' bi- high, and the 
other expellees gr<>iit, tlx a's-ned may abamhin.’’ 'J'o 
try the jiresent c;ise by that prineipii, it may bi' saiil if 
the reeaptuie and bringing of the ship to Iln:^!aud 
have made tlie nec' Ssary exjienccs <if redteming her atiu 
renewing^tlie voyage so great as to exu-^d the |)robab!e 
return, the vttyage is defeatetl, Ix'ing no longer worth 
pursuit: and therefore the uiisured may abanihm. 
Here the* reeaptors are entitled to salvage, though tlw? 
amount has not yet btvii aseertainetl; and it appears 
that, vtithout providing an entire new outfit, she could 


< ; 1 J>V’ \ l yV, c. 1 i: A. :; 6 . 

not 
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not 1)1' made' lit tor :inotli('r voyage-. 'J'hc voyage, 
tlierci'orc, juay he truly .said to h‘j utici iy U»st; and 
the iusuranct’ btiug on tijc vc>ynye, tliu usMirod may 
abandon. 

Ford I'.F.i.E.vnortoroM ('. . 7 . W'e tlecided this case 
in t'licct ^\ itliin t.hc.sc thivt- days (a). And so in .inderson 
V. Jl'.tllis ijt'. tho loss of the voyr.fro was as romplote as 
in this case: that was an insurance t)n goods ; the ship 
liad iH'cn driven by stress of weather into Kinsalr, and 
tljc goods were forced to be relaiuled, and the voyage 
was lost 11:1 the .■«ea.''On. The (jue>tion was, whether 
the assured eoidd abaiuhtn : ami it was held that a re¬ 
tardation of t!;e voyage was not a ground of rbandon- 
inent, the goods >nil sub'i-ting in specie. And in 
r.vt rth V. Sntilh^ to wliieli I at first alluded, the Court 
lecogni/ed that ileei'-iou, and applied it to a case of 
freight, ami held that a Iviss (>f the vova'je conteni- 
plat>d by the a'-Mirnl v. not a loss ot’ tne freigl’t, 
lii ieht iKniiiu been a;ter\» arils earm tl. .As to C 'i ..-s \. 
ll'/tfiiis. there may be -lune doubt whether it is sii.iiiar 
to lliepi i sint l a.-'f; and I must say that there is a 
loosetuss and gena’.aiity in the expivssii'ns which liav* 
been btnrovved in argument from that a.nd the other 
ease, that make one inclined to pause upon them. 
What has a loss of the voyage to do with the loss of 
the ship ? On ihi'' subject there is so nuieh goml sense 
in the judgment of C. J. ll uh’a in v. Fitzgerald (r) 
that it may be of gvi:at use to resort to it in order to pu¬ 
rify the mind from these generalities. 

B-\yley J. referred to Parsotis v. Stotf (</). 

Per Curiam, Rule lefused. 

(.j) Sre v.Sn.it’-. ar.U i'%. J4e. 

(f) /i'. 6.,i. (*0 * t,. 
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Jsu. 36tht 

Upon a capias 
utiagatum on 
mesne process 
under lah-ch 
the sheriff'has 
seized and 
taken an iTiqui» 
sition.bu: Jheie 
has been no 
venditioni ex> 
ponas. tlie 
sherifT is not 
entitled to 
poundage. 


Graham ami Another against Grill. 

PON outlawrv l)v ihc p]aintin> apiinst the tlefcml^ 
ant on nit'sne prrK'os out oJ'thi.'. court, a capia>utla- 
patum was is.>»uotl jigain>t the hotly ami gootis, iintler 
which the shcrifli seizeil some property, which 

upon inquisition was i'ound to he the properly of the de¬ 
fendant. Afterwards .and after tlie transcript rrf the out¬ 
lawry had been carrietl into the ExcheqiuT, but hefore. 
a venditioni exponas, a claim was interposed hy the 
assignees of the defendant, who had heen tieclared 
bankrupt after the im^ui^ition, which claim staid furilier 
proceedings in the Exchequer; and in Easier term last 
this Court made a rule for reversing the outlawry upon 
payment of costs as well in the Excherjucr as in tliis 
court, to be taxed Viy the master {<?). I'pon the taxa¬ 
tion of tla>^e co^ts the Master tlisallowed the following 
smns, whitli liad been paid hy the plaintiffs, vi/. 

19/. ICS. i'or the v.i'uation and inventorv. 

A\l. I'.s. tsherifi V poundage on the seizure, anil 
7H/. ic.'. Paiil ti; the ollicer lor his })ossessiofi at 'r. 
}.< r day. 

A rule was ihcreupim olit;iined for the M.isfer to review 
his t.txation. And now ujion shewing eau'-e it a]q)eared 
hv the aflidavit, that the Master Jiad ;dlowod such a sum 
in respect of the lir.st cliarge, as he in his discretion 
thought sufliicient, and so that charge was no further in¬ 
sisted upon ; tuul the last cliarge was .also abandoned 
t»n the authority of Eilhi v. Ilavcloc/c {b). 

(s) 1 M. Or S. 409. (h) 3 C.:n;p, X. P. C. 374. 

Marri^at 
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aps 


Marrijnt shcwecl cause as to the remaining charge, 
and referred to lViUsltit'rv\ case(ff), wliere it was agreed 
by the whole Court, thnt for executing a capias utla- 
gatum, no fee i>> due to tiie slierifF. And tlic reason is, 
because it is at the suit of the king {O]. And though 
stat. 3 Ci. i. c. 15. s. 3. gives poundage in certain 
cases to tlie sheriff for levying debts due to the king, it 
iloes not make any provision for tliis case; and ihere- 
f(>re it falls under the general rule, that where a duty is 
cast upon any one by act of })arhanu:nt, and no remu¬ 
neration provided fi)r the doing it, the parly is bound 
to j)erfonii the duty witliout leiiiuneration. In lirx. v. 
J^almrr {<■;, it was considered that tiie sheriff was not 
entilled u> poundage, ujn>n a levy imder an altath- 
nicnt for nonpayiiient cf money, there being no prac¬ 
tice ti> warrant it. Here indeed it is stated in the afii- 
tlavit in suppt)il tif the rule to bo the pre.elice t)f the 
slierifT's of l^ijn(lc>‘i tt» take poumlage on goods seized 
uiuh r a eajiius utlag.itum, bi!t it appears by the aflidavii 
contra, that on a ca{)i;is utlagatuui into on 

this very outlawry, no charge was made for poundage 
on behalf of the siu rilf oi'that county, iu respect of the 
seizure aiitl iiupilsuion. 


1814. 

Geaham 

ajMttsi 


'l\i(U[ti etintra. took .a lii-tinctiou between 
case and the present, that there it ap])eared tp be the 
suit of the kin<r himself, and therefore no fee was due 
U> the sheriff; yet it is otliervviso where it is the suit 
of the party. Aiul outlawry in a personal action has 
been considered as a proceeding for the benefit of the 
party. Tlicri.forc case will lie for the party against the 


{S' u. ti.r- 


S. c Iltt.R. 65. (f) OJ.ofS': 

',11. 


c.’.it 


sheriff 
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CiKII L. 
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slicrifF for nn escape, upon n rapias utlngatuin on 
mesne process, Bonner v. Stokeltf (a), aiul Cooke v. 
Champnrsf or ilebt for an escape on a capias 
uttagatum after judgment. Wolf v, Dmifott p ). Ami 
st> in St. ,Tiih)i's College v. ^lurcott {(1), /.oicrcncr J. 
saiti that in Ctreuns v. iy.-lros;>u [e}, Fl'.r v. Soutker- 
ku[f) ainl /?;.J V. Prite/i.ni! x >f, a cli>tinetion was 
taken betwi'en proceeiiinti*; :if the suit, and fur the 
beneiit of the crown, and an outlawry in a ei’ il su‘t ; 
and in the laiti-r iiisianre it wa.s rnh .! tlr t tlie hutd- 
lord onchf to be satisfied a year’s itnt, Im anse a 
c.apias ijt!a;;;!tii:n at the suit of the parly is (•niy l<» be 
eonsitleifil as a nrivatt rxeei;; am." I'poii fie same 
tlistiiiClioti the shi r::: he! e is I ’!iit!e«l to poundage. And 
bv sta’. tg I i.z. c. it is itnutei! tli.it tin 'hei ifi sh;.il 
not take fur txeeiitiiiLt any ei ix; i nti"!i tm body, 

lands, ctrp'ods, mon tha.Ti \zi:. for evt r\ 2' ixe.; anii 
a capias utlimatinn is an execnfiin on body and coods; 
and here it was ixdtititl < :i tin tfei'ilsr or if it 1> .an 
extent, it is laid down in /J\. h . ih it tin sin i ifl 

'hall h.ive fees tor money levied upon an exttnt int <■;' 
the Exchetjiier. 


Lord Kt,!.r.Ni:f-t:oi «,m ( . . 1 . In the t:»sc allud*.! to 
lit'on the statute ol wln re the landlord was al- 

* 9 

lowed his year's rent, tin t’uuit stem tti have been ol 
opinion that the capias utlaj;atum was an execution 
within that statute 'i . lint is thire nt>t this ditlicultv 
here, that till li has been iio Je\vt>f the nionev, ami 

i j) Ci . j:.i: /.(■,. r. . 265. (, ) ;,I9. 

{<i) 7 1V4. (/') /.'■ t- (X' it. it'). 

(r>) f'ii (!. I.; U) ihx.m v. 194. 


5 


thcreforb 
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iluTcrore supposiii#; n cipias utla^nturn to come within 
the words extent or execution in the statute of EHz., 
must not the ntoney be levied in order to entitle the 
sijcrifTV 'J'lie ri*^ht of the sherilT' to poundage is a 
right merely positivi juris, and unless expressly con- 
lerreil l>y the act of parliament, he cannot claim it. It 
is not in tlie nature of a claitn for work and labour. 
1’hc capias utlagatum is in its original tbnn for the 
puiiishuicnt of the party’s contum.acy, and not for the 
payment of a debt, and the language of the statute 
does not seem to extend to this jn oceeiling. 'rherc are 
many onerous duties c.ast on the sherifll for which tiie 
law has not provided distinctly any remuneration, and 
this is t>ne reason for appointing men of substance 
to the otlice, that thev may be able to bear those 

duties. 


1814. 

Craham 

a fair, St 


Eayilv J. I'pon a capias utlagatuni the sheriff is 
conimanded to take all the gocnls, as well as tlte body. 
By what then is the poundage to be measured ^ A 
part_\ !mi\ be outlawed for a debt of icc/., and l;is 
pr(»perty taken may amount to io,c:cd/. Is the pound¬ 
age iu such ease to be estimated u|>on the i®o/. debl 
only or tipon the whole ic'.ccc/. ? 

J*r'r ('lO-l.ltr. 


Rule discharged- 



t99 

1814. 

Thursday, 
Jaa. 27 th. 


Where plaintiffs 
consigned goods 
to their factors, 
l^ho not having 
funds to pay 
the freig!)! and 
duties, a',;r.'cd 
withdefiiidanrs 
that they should 
take charge of 
the consign, 
ment. pay the 
freight and t'.u- 
ties, and sell 
the goods, and 
have one half 
the usual coin- 
mission on such 
sale; and de¬ 
fendants ac¬ 
cordingly paid 
the freight and 
duties, and ic- 
ccived the 
goods, alter 
which I he 
facto) s hi came 
bankrupt, 1 av- 
ing brlorc in¬ 
formed dcfir.d- 
ants that the 
goods weic tjic 
plaintilis', tut 
defendants not¬ 
withstanding 
sold the goods : 
Held that on 
trover hy the 
plaintiffs, the 
defendants had 
not a right to 
retain ioi the 
freight and du¬ 
ties after de¬ 
ducting tlie 
balance due 
from the factors 
to the plain¬ 
tiffs at tlic tinie 
of the bank- 
tuptcy. 
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Solly and Another aj^ainst Katiihone and 

Olliers. 

^2^'ROVEK for tiinbor. At tlic trial (u-ftirc I.ortl 
Elhuhof'ou^h C. J. at llu- I,"unun s^ittin^s alUT last 
term, it appeared tliat tlie plaintiir-, m Iu> wert' foreign 
mcrcliaMts, resident at Jhtu/zir, eoiisignetl tin* tinibi i 
in question to CV . anti /r/i/V/.;. tlicir fat toi ' at I.i-j, r- 
puol. and beinir in rmharra^Mtl eir- 

cinnstanrc'. and not liavincr fuiub of ibe plaintin'-’ in 
ihtir band' atletjuate to pay tlic frci^rln and diilitv, 
proposed to tlie «it iViitlant'-, who were nn ulianl' t*! 
the same place, that they should lake r!iar;.'i’ of the 
consijznnicnt, and pay the freiirlit and duties iijion 
landing, and sell the sanu“; fVVs :ind /fV.///, agretiiig 
to give them one-half the u^ual ct)innii>«.ion on such 
sale. The defemlants ''ho were apjni/ed that C. and 
JJ'. wi re mere i’aciors, aceeded to the>e teriu>.. and 
accordingly paid the freight anti iluties, anieiintint: to 
and rt-ceiveil the tiinher. f and If '.t.i ^ 
st)on afterwarils bocaine bankrupts, having previon'.lv in- 
foriiied the liefendants that the coUsigniiu i.t helo: gitl 
to the plaiiiUlls; one of whom having arrivet! in /.-g*- 
laticl the dcfcmlants wrote to him for iu'-frut lions, hut 
before they got an answer from him marie sal,- < f a 
part of the* limber. An answer wa.s alh rw.inls re¬ 
ceived from him, denying that they had a lien on the 
cargo for their advances; aiur which they .sold the 
residue, and, on demand made, claimet! to retain to 
the amount oi'lhe advances fur freight and duties, ufti*! 
deducting the halunee due from CVegg and ll/ii/hi/ to 

« il... 
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the plaintiff’s at the time of the bankruptcy. It appeared 
that this balance was about 1200/. at the lime of the bank¬ 
ruptcy ; of course, if the freight and duties had been 
brought into the accemnt the plaintiffs would have 
owed and Whit' ij the difllrenec*, for which the 

defendants elaiined a lien. Tho pUiintiffs had not made 
any tender of this stun before the action. A verdict 
was giveu for the plaintills, under his Lordslujfs 
direction. 

S- arlrd moved fsr a new trial, on the grt)und that 
this was mn a ca>e of jilcdge by the factor. He a<l- 
mitteil that if it were, the pawnee could not derive any 
1 iirhts under it to the prejudice of the principal, bc- 
(■ mse the rule i^ that a factor cannot pledge. But 
here the advances were made by the defoiulants 
on the bfhall’ ot ttttd Co. for the benefit 

(.f the principal, ami in fiirllicra'hce of the com- 
mi>ftioii witli which and Co. were entrustetl, 

and whii h their embarrassments preventeti them from 
executing. And. thi-refore, this cn'C fails within the 
excei)tion noticed by the Court in Martini v. C-tlt's {a)\ 
I.ord rM<'nl><irotiyj! C. J. there saitl, that “ if the de- 
iendants hatl ailvanced money tor any purjioses con- 
nectetl with the sale, and for which brokers in the 
ordinary course of d.isposing of goods are accustomed 
to advance it, they would have had a lien in respect 
of such advance;" and the language of Le Blanc J. is, 
*• that if the advances were made to lake up the bill 
of the consignor, and were appropriated to that pur¬ 
pose, that might be considered in furtherance of the 

I -V. i- S 14?. 


2 ^ 

1814. 

SOLLT 

e^ain%t 

Ratbsonc. 


iUtlioritv 
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1814. 



■v'. 

Ra'i Kiiii.Nl;. 


authority given by the |)rincipal.” This indeed was 
not an udvauce to answer the consignor’s bill, but it 
was strictl}" lor a purpose eonnectecl with the sale; if 
and Co. bad been solvent, :>nd nuulc' the advance 
Uicinsolvos, thev would clearly li.ive li.ul a lien: not 
being so, tbc’v jiropose to lb*' <l(‘fem!aiits to tlt> that ft>r 
them, and to beioiiu* tluir pailiieis or appointed 
agenls; and in ibis way it was * > inpeu nl to 
and Co. to transl’er tie ir lien t > tbeni. In 
V. DuVU's wbicb was lield to be a ( is<’«.l pledge. 
Lord Ellriihoror.i:/: C. < xj)r«-'sly ibel.ired that bis 
observations applied t«> a turtious iraiisl'er by the bn)ker 
nndertaking to pledge the goods of bis jtrincipal as 
Ills own, and not to the ease of one who, intending to 
giye a security to anotlier to the extent of bis lien, 
delivers to him ibe gooil> with n. tiee of bis licai, and 
appoints liiin as lii> servant to keep jiossession of the 
goods. 


Lord r.i.i rviJOKOfi^n C. J. Thin is a ease in which 
the actual factors, being iiistiiveiit and unable them¬ 
selves to make the inecssary advances upon the con¬ 
signment sent to them, agreed with the deiendants, 
the associated consignees, without the authority or 
knowledge of the consignors, to tliviiie the commission 
between'them ; all which was in breach of their duty 
to the consignoi's, and in fraud ol' tliein. Supjiosiiig, 
tln.-refore, tlu* defendants arc entitled under the cir¬ 
cumstances to some relief, and that an action lor 
immey had and received would lie, and I do not pro¬ 
nounce whether it would or would not, tlierc is 


C*) 7 j. 


certainly 
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certainly not any privity between these parties. 
What have the consigtiorii of these goods to do with 
that which passes between Cle<^ and Co. and the 
defendants in contravention of the trust reposed in 
them ? It seems to me that there is nothing to impeach 
the verdict. 


Pt r Curiam^ 


Rule refused (o). 


1814. 

SatLT 

agmnMt 

BjkTMjm*. 


(a'l Tlic following case was atgufd and determined at Serjeaati' Ian, 
before E:iln term 1813, and judgment afterwards given in the term. 

Cock HAN, Assignee of Campbell and Orr, bank- 


rupts, against Irlam, and Others. 

ACTION (or nii.ncy had and received to the plaintifPs use. Plea, Where C. con- 

tlie general ivsue. At the trial before Lord EHeniorcugh C. J. at the signed goods to 

‘.uings after JVtkhat!mj> term 1811, a verdict was found for the A/.the'rbro- 
plaintirf for 1348.'. i8j. 5..'. suhiect to a private adjustment, as to the ker^ upon a del 

actual amour t, to be made between the parties: and subject to the ere eom- 

opinion o! the Court on the t j’.lowiog case; 

'riic 'lantiiupts, ('.'u'nc.'r;;' and 0-*. vv.io were butter nierehants at bills on him in 

.Vt-urr ill IrcLnd, employed -'•/ b'-w.’., .t Lii'.Tp:.'., as it:-. :r general advance, which 

agent; to whom !he> con-igned t'.eir butter for sale upon commission, *®*®P**^ 

" ’ . ■ “ , . but never paid, 

he guaranteeing me payment. As each consignment w.s made. j|„jj afterwards, 

hiii and Orr used to draw bills upon ^.t'Cam '.'y in ation of the •.vithowt the 

sales; which bills •&.»;/<•, uniformly acetpted, being knowledge of 

uiiabit to find a maikct himself, was in the habit of iii-pr’s:i g of j.-art 
of she butter thus consigned to him by Cerr^f.'.V and O.r as svt ii as hy another broker 

other of his correspondents, by pUcing it in the har..is of Hu:.kh:iCK a upon a del ere- 

nierchint in Lrurr^'To// who made the sales in his own name, and deie eommis- 

received the money as it became due, guaranteeing the payment to sion, and upom 

Hutchir.ion was aware tlia; Ctmpidl and Or. used to 
draw upon M'Camlej in advance, and that he accepted their bills; commission 
and the same course of drawing and acceptance was adopted be- with him, and 
tween hl.ti and M'Camley, in respect of this butter, and the bills obtained his ac« 

of lading and partlculats of the hatter were uniformly deposited with «ptances for 

HmhiiuM, without being indorsed by JH‘Cjm.\y. The whole of this "K*i»ld\he 

dealing between M'Camlej and Hutehinsou was entirely unknown to go^s, and 
Campbell and Orr ; as was also an agreement existing between M'Camlej aftei wards be- 

and Hutchimaa, that the commisiuoa charged to their (C. and O.’s) accoant came bankr^, 

and his assig. 

■ees received the proceeds of those saks, and the acceptances of N. were proved under 
hit commission, and a dividend received upon them ; Held, that the assignees of H. were 
liable to the assignee of C., who had also become hankiiipt, for the amount of tl e pro* 
ceeds, in an action for money had and receive k 

Voi.. II. X by 


May tith^ 



CASES IN HILARY TERM 


30a 


1814. 

COCKHAN 

Ulam. 


bf Af'Ctmlfff (hoaUi he dWitlcd between the two. Before Octeiti 
1810 Camphtll and Orr made sevrial ciiii'.ignmcnti of butter to 
M'Ct:mley^ and dtew bill» up«in him as usual in advance; and 
ley, in the usual way aUo, di jvx.itcd those consignments with Huuhin 
ssn together with the bilh of l.id ng directed to Af C.it^:l,'v or aseigns, 
•ltd unindorsed : and diew upon liim for tite amount; and Ilut.Hui'o 
aold the same in the usual manner. On the 18th of Oclattr Hut.hntca 
became bankrupt, and the dclrndants writ* elioscn bis assignees; sitd 
the bills so diawn upon and arcepird b\ him, xsne af*rrward$ pioved 
under his commission l)y lton;i fide h'*ldeis Irom Af'C.:n::,y, and divi¬ 
dends declared and received upon them. Soon at'lti l/;i; hi, t-n'i 
failure M'Camict becjmc baiikri>iit ; and on the r I, of /V. 
following C,:n:p}-fl/ and Orr also hteame !>aiikiup’s; and ihf h lls so 
drawn upon and accepted hy AT'C.iit:.'ry, whin due were drlncicd up 
by the holders to the plaintitr, .who is tlic sol«' iissigncr under the com. 
mission of CaiKphelJ and Orr,' without any coi'sidtration ; .\nd ro pn.of 
has been made upon them under .l/'C’.mr/et's commission. '1 hr liuldrts 
of the bills who in respect thereof are the principal ciediioisol Catrp- 
bell and Orr, dilivered them up in discharge of A}'Cr.n.ic,'^ esiaii, as it 
will be more beneficial to them v> increase the divi.icruU urulrr C.trrp. 
bell ind Orr't commission, if the presmtarti n i r-.ai t.inahis. ‘I'hc 
l8i. jd. is the sum received by ll.e tie's i^.iaiits. as assignees of 
Huuhim-.n, on account of the above mentionrs! ’..Its m;.d< I'y him. 'I'he 
question for the cpinis.n of ilic Court is, wl.c’.l.ct tl.c pU;:!;!!? is 
to recover; if he is, then the serdirt is to stand; if not, a nonsuit to be 
entered. 


ScsrhH for the plaiotilT, contended th.t tlie a'jign-.e of and 

Orr was entitled to recover from the assigners oi /r«j:« the prer* 
cecds of the sales made by Jlu;. resir; without the knowledge and con¬ 
sent of and Orr. Without their consent, r, who 

stood in the relation of broker, bad no authority to transfer the Csjti- 
signments made to him in that eharacte-r to another broker, so as i.) 
bind f.is printipaU by soch transfer; and therefore the acts of //-.vy/;;. 
soil done in pursuance of sceli transfer, were as to Ciemphill and On 
unauthorized acts; and the proceeds of the sales weir nioiiits in f.is 
bands belonging to them. And the ciicumsiarec t-f having 

given his'acceptaoccs will not vary their right tottcincr; bi cause the 
bills have never been proved under I.is commissiorr, and his estate is no 
mote Effected by them than if they had never existed. 

JLiithdaU contia insisted, that if a principal )4accd gtsods with his 
broker for sale upon a del credere commission, dratsriiig upon him by 
anticipation for the amount, and the broker instead of selling them 
himself, employs another broker to sell for him ufton a similar gua* 
nntk, and obtains his acceptances in advance, which acrcptanco are 
afterwards paid, the broker who sells the goods is clothed with tlw 
tame rights of retaining against the principal, that he would have 
•laiiut hia immediate employer; and therefore as Ilunbiann might 

have 
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have retained againut M'Camify to the eatrnt of hit acceptance!, so he 1814. 

might do against Camf)>>flt and Orr. If llutchinmn is not entitled to anaMM. 

such an extent, he is ar all events entitled to stand in the situation of CoCKaair 

A/'Cam/cjf, who hat given his acceptances to Campbell and 6 rr; for ag^sl 

which they mast he (iiestimed tci have received value when they parted IctAM* 

with them. 'J'liis mode of dealing between brokers is according to the 
common course; and seems to have been recognized in JBremlej j, 

Cox-well {a). 


Lord ELi.BNaoaot;cu C. J. A principal employs a broker from the 
opinion he entertains of ills personal skill and integrity; and a broker 
has no right without notice to turn his principal over to another of 
whom he knows nothing. It appears to me therefore that there is no 
privity citiier express or implied, between Campbell and Orr, and 
Hut. bii.i’.i. 'I'htrc certainly was not any express privity ; neither can 
any be implied, unless the case hid found that the us.ge of trade was 
such as to autiiorizc one broker to put the goods of his employer into 
the hands of a suh-htokcr to sell, and to divide tlie commission with 
him. It is said however that Campbell and Orr drew bills on their 
broker for tliesc goods, and that afterwards they received value for 
them; but the case fails in establishing that point. 

PcT Curium, Judgment for the plaint’iT^ 

( i, 1 Pull. 4iS. 


AIoonsoM luul 


Anotlier fiaahist 
Oiiicrs. 


Kv.MEll 


niul 



All’.'^ri'. 'I'lio plaiiilifl's ilfclare tiiat thfV were 
tiwner.x e»l the ship J,.i: .’ tiit, whicli, bv a charter- 
purtv t>r an’reiirliini-. rit. had b.’eri chartered by 
and Co. tor a voyaoi' from Lr.-(dun to the istauvls of 
St, 'r/ionias aiul Si. l}‘!uin^:o, and baek to Lumioit, for 
certain freight, and on certain teriiis and conditions; 
that the >hip had |)erfonnetl the said voyage, and had 
received on boaril at St. DmiiHgo divers goods, which, 


Where a ship 
\s«' l 1..11 sere.I 
0:1 a \'>yaj;rout 
3 • t si i'.mne for a 

specified time 
ii certain 
ra;< r-f i lyment 
on the home¬ 
ward caigo in 
full f'sr the hire 
ot the i'lip for 
the siiii fttie, 
tt> be p dJ in 
]...r; ! V an aJ- 
\ nc' <-t; th^ 


ship's clearing h'l ilic outsvaid v<iy.igc, .ind t'. e rc»; on her r-ti.irr, by ',;i! p.iy .Ins at S 
future dry, aiiil tut liic lo.idliig tin. lii.>nicw .11 d cat go a bill s>t lajtng s gicJ deliver 
the goods to the cli irtriers or tlicir a.ssigns. he or tlo’y paying irii, lit t'.'r tiie s.«id gtK>ds 
as per chattcr-p.irty: H- l.l that the indorsees of flic hlH ot hiding. Is-.* v .lu d 1 . c'lii'd-'a- 
tion, were not liable to tlic ship owner upon an implied assul»p^it i-' P-V tte-ght 
atuiiig out of the receipt of the go ds under the bdi ol lading. 

X 2 


bv 
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1814. bj: virtue of bills of lading lignqil fur the sanu*, were 
'" to be delivered at Luitthm to Grraves and Co.» or to 

Mooksum ... . , 

tlicir assigns, be or they paying freight for the said 

V M C R 

gootls and incrcliandizcs jis per charter-party, with pri¬ 
mage and average aeeustonied; and tiiat the gixHls 
had liccn cairiitl from S.\ Doiuhi: <> to lAmduny and 
there liKlgcil in a warehon>e at (lie West Ituiin tlocks, 
subject to the litn of the plaiinid'- for the freight, 
whcr€K)f the defendants had noliet-: that tlie delcnd- 
ants had become the indorsee^ of the liill- t)f lading 
and the assigns of foeaiv.N ami t O. in respect to the 
said goods, and entitled to the di-livery tlicreof on 
paying freight for the same as per charter-party, 
w’ith primage and average accusttnneil; ami thereupon, 
in consideration of the premises, and ul-o in consider¬ 
ation that the plaintiffs would consent to tiie said goods 
being delivertnl to the defendant'' umler the said bills 
of lading, the defendants undertook to pay ihtr plain¬ 
tiffs freight for the said goods as per chartt r-party, 
with primage and average accustomed. 'I'hey then 
aver that, with the eoaseiit of the plainlifli, the gtaxls 
were delivered to the defendants, mui acceptt'd by them 
under the bills of lading; that the freight, according 
to the terms and conditions of the cliarter-party, with 
primage and average accustomeil, amounted to 3000/.; 
tlie tini6 for the payment of which had long expired : 
yet the defendants did not nor would pay the said 
freight, &c. 2d Count; in consideration that the 
plaintiffs, at the defendants' rcijucst, hud deli%'crcd to 
them divers other goods, which the plaintiffs hati before 
then carried in a certain ship, whereof they were owners, 
from at. lJotnini>o to lAinduHy the ilefeiidants undei-took 
to pay the plaintiffs freight for the said good% accord¬ 
ing 
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ing to the terms and conditions of a certain charter- 
party, whereof tliey had notice, with primage and 
average accustomed, &c. 3d Count; in consideration 
that the plaintifr<, at the defendants’ request, had per¬ 
mitted to be delivered to them, under and by virtue of 
ccrtiiin bills of lading, before then indorsed to them 
and then in their possession, divers goods, which the 
plaintiffs before that time had carrica.1 in a certain ship) 
wherci)f they were owners, from St. Domingo to Zmti- 
don, and that the gootU had been accordingly de¬ 
livered, the defendants undertook to pay the plain- 
tifls freight, primage and average, for the goods, in 
manner mentionr-d in the said bills of lading, &c. 
There were also counts in indebitatus assumpsit for 
freight, primage and average, and for the use of the 
sliij); and the common money counts. Plea, general 
issue. At the trial Ix'fore Lord Ellenborough C. J. at the 
Ijomhm sittings after hist Trinity term, the jury found a 
verdict for the plaintiffs for the sum of 3000/. subject 
to the opinion oflhe Court upon the fcWlowing case: 

The plaintiffs arc the owners of the slu'p. By char¬ 
ter-party under seal, datetl the 3d of Jul^ 1809, be¬ 
tween the ]>laintiff Moorsom, as part-owner, and GreoTjes 
and Co., Greaivs and Co. chartered the ship for the 
voyage descrilwd in the declaration, and if required to the 
Meiiiten anran before returning to iMndon, to deliver her 
outward cargo at S/. Thomas, and take in goods at St, 
Domingo ; and it 'vas stipulated (amongst other dbing^) 
that the goods should be delivered at London, agreeably 
to the bills of lading. And Greaves and Co. covenanted 
with Moorsom that they (the freighters), their execiitors 
and ndininistnitors, would take the brig from the 2 ist of 
Jtdu for eight calendar months, and provide at St. Doming 

3 go 
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jfo a cargo of coffee in Imgs, together with such u quantity 
thereof in casks as they might think proper to ship, 
not exceeding tlie mmiber of 50; and would pay to 
die said owner, hi> executors, ndministrators, or assigns, 
freiglit for the same at and after the rate of i y.v. ster¬ 
ling per humhvd weight in hag's, and 16.1!. ju'V hundred 
weight in casks : together with five per cent, primage 
thereon ; such freight and primage he ng in full fiir the 
freight t)r hire of tlie said hrig for tlu* «‘ight calendar 
months, and tf) he paid in manner following, vir. 
600/., part iheret'f, on the day tlie hrig shoidd he 
cleanxl t>utwards at the eii'tom-h(*use in lAmdoti on 
her saitl voyage, l»\ ?)i!l or hill> payable two months 
after date, ami the remaimh'r, if she should return to 
Lomlon direct v iihout prtHeeding to the ra- 

watiy by giMul ami aj>provetl hills payable tt n weeks 
after date, from tlie day she should he reported at tiu' 
custom-house there. 'I'he ship having delivered her 
outward cargo at Sf. 77 .f/mr/s's, procet'tietl to Sf. />/- 
; and there, by onler of the charterers, took in 
a cargo for I/mdun direct. 'J'he cofters, fc»r the freight <»1 
whicii this action is brought, were shippetl at Sf. 
and hills oflatling were sigiuHl, stating tliem to he shipped 
by./. D. on die account and risk oi‘ (iicinrs and C’o. to 
be delivereti in the i>ort of Itondon to Grraxrs utui ('o, 
or their assigns, he or they paying freight for the said 
goods, as JXT charter party, with primage and average 
accustomed. Ulie ship likewise took in at St. Domingo 
other gootls, coiisignetl hy similar hills of lading to 
other persons in Ijondm ; from whom the plaintifjfs 
received the stipulated freight. The ship, with her 
homeward carg«i, arriveil at ljundon, and was re|K»rtc<l, 
and cntcrwl the fVrst India docks on the 2cth Jutu 
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1810. Before any part of the cargo was dincharged, 1814. 

bills of lading for the coffees were indorsed, for a " 

^ Moobmk 

valuable consideration, by Greaves and Co. to the 
defiMidnnts; and the coffees, before any part of them 
was discharged, were, by virtue of these indorsed bills 
of lading, transferred in the books of the Hest India 
Dock Company into the names of the defendants. 

They were likewise entered at the custom-house in 
the defendants’ names, and landed, and the duties 
upon landing were paid by the <lefendants. 'Fhey 
were then Itulged in the warehouses of the Hest India 
docks in the defeiulants’ names, and afterwards de¬ 
livered out to their order. On <he I4tii of Julif 
Grravts aiul Co. stopped payment, and in August the 
plaintifls sent in a freight-note, or account of freight, 
to Gn aves ami C’o., that they might compare it with 
the charter-party. In Srjitrmber, after the delivery of 
the ship, the defendants being considered as i)ersonaily 
liable as having t'literetl the gootls under the above cir¬ 
cumstances, weri' called upon to settle the freight of the 
coflees, at the rate of 154. i>er lmndrt\l weight in bags, 
and lOs. per huiulreil weight in c.asks, as stipulated in 
the charter-party : but they refuswl to do so, alleging 
that they had made heavy advances for Greaves and 
Co. The sum of 3000/. is agri'ed to be the amount 
of the freight upon the cofllvs at the rate aforesaid, 
subject to such ;^if tuiy) di*dactions as may be made by 
an arbitrator nanv'd by the parties. 

If the Court is of opinion that the plaintiffs are en¬ 
titled to recover, the verdict is to stand; otherwise a 
nonsuit is to be entered. 

X 4 


Campbell 
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1814. Campbell for the plaintiffs, contended that the de> 
. " fendants, by receiving the coffees under the bills of 

MooK»nM . . 

Mgainit Jading, which made the goods deliverable to the con- 

KTMfca. ... , , . - . , 

aignces or their assigns, he or they paying freight ac¬ 
cording to the charter-party, hfui virtually undertaken 
to pa^' such freight. He said that if the defendants 
had been the consignees, instead of indorsees of the 
bills of lading, there could not have been a doubt 
that by the receipt of the coffees they would have made 
themselves debtors for the freight, and for this he cited 
Roberts v. Holt {a\ and Leer v. Ynh s [h]. Am! tlierc 
is no difference in point of law between ronsignee.s, and 
assignees of the bdl of lading; the laiter are clolhetl 
with the same rightN. and might sue t!u’ captain or 
owner ft»r non-dcl;v<ry of the guilds, aiul therefore 
shall lx; subject to the same iiabilitie>. 'I'lie c;»sfS of 
Ijodcr^r- en v. y Ctc!. v. 'l\nihn,'<{) and lidl 

V. Kymc! all shew that the indorsees of the bill of 
lading arc liable for the freight; and in Jl'/lson v. Kv- 
mer {f, it .seems not to have latn doiihtetl upon the 
first motion fur a new trial, that the thfendaiits, who 
were imiursecs woulv! have been iinaverable for the 
freigiit if they had received the gtxxls imder the bill of 
lading, but the Court took the distinctiun that they had 
received them under an ortlcr of tin- consignees and 
not under the i/idorstnunt of the bill of lading: but 
upon the second trial the Court held tliein liable. It 
is true that there is a charter-party in this case, and 
therefore it may be said, according to Penrose v. 

{•) % Show. 443. (i) 3 I’aur.. 387. 

(f) Cited in Hrmttn n. Mtjtr, 6 Bail, 621. and i\to bj £oy.'iy J. !n 
€tti *. Taylor, 13 £au, 403. 

{.ii U; a Camp.N. £.0.545- (/) iM.&S.isy, 

Wilkes, 
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IViUcrs (a), tliat the piuintifTs miglit have sued the 
chartcrers for the freight; but the eff(*ct of that is not 
to do away the liability of the tlefendants under the 
bill of lading, but only to tjualify that liability, by 
making the freight payable agreably to the terms of 
the charter-party. In Ijodtr^reni v. Flight, Wilson v. 
Kymcfy anti Bdl v. Kt/nnr, there were alst) charter-par¬ 
ties, and in Pnwosr v. Wilkes^ so far from its being 
doubted whether llie existence of a charter-party did 
away the liability of the indorsee under the bill of 
lading, Lon! Knnjnu at first ruled that the captain 
could not sue the charterer for the fiviiTht, on the ground 
that he ought not to have delivered the good« M’ithout 
having the freight paid. l'p<»n the second trial, in¬ 
deed, he h<‘ld otherwise in conformity with the opinion 
ol tiie Court: and suit was afterwartls holdcn in Tajdey 
V. Murtt-nt '!i\ aiul (Viristij \. I{<rj:e{c\ But the very 
dou!)t on which tho-e casts turned shews a fortiori 
that the caj.tain might have lookeil to the consignees 
or ilieir assigns for the freight. Xor is there any rule 
by witieh this implied contract is merged in the spe¬ 
cialty ; because the rule respecting merger only applies 
as between the same parties, but here tiie defendants 
sire not pc.i ties to the specialty. And for this reason it 
wa.>, adjmiged in //ov/'cr’s case'rfj that the defendant 
could ii<»t wage his law. St) in i Leon. 29;* Anon. 
it was holden that nssmu})<it would lie by the husband 
for arrears oi' a ren charge due to the wife in lier lite- 
tline upon a promise made to the husband, although tlie 

(j) Cite.t by l.orj C. J. in Shfpjrd v. Lc JSeruj.Vi, 

1 ! F.ait, 5 70. 

(.') 8 r, a’.45i. ij r.u t. 'd 1 t»u/l joo, 

(i<i 2 1 10 . 
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rcJil {Ntyablc by iltH-xJ; and llie Court mikI that 
husliandhad remedy by Mat. 32 II. 8., and therefore the 
consideration was suflieient. And so it may be sai<l 
here, the captain had reiiietfy by lien on the gocnls, 
and he Inis wuiveti that lien in favour of' the defend¬ 
ants, and therefore tlierc is u suflieient consideration 
for aji implied promise. 'I'lie ehart<*r-party by pro¬ 
viding a sjiecific mode of ]iayment did not tiestroy the 
lien: if the bills had lH*en given, it may Ik‘, according 
to Ctru^ll v. Simjisun^a'', that the lien woultl have been 
at an end; but it was a continuing lien until the bills 
were given. The giving six-urity ft»r a debt may be 
a destruction of the party’s lien wh(» takes the security, 
but it has never iH-en held that the mere agri'cmenl 
to give security is of the same force, though it may 
amount so far to a (|uaiificntion of the lien as to limit it 
to the enforcing the giving security. Anti ut all events 
the benefit which the defendants have derivetl from Uie 
acceptance of the goods was a suflieient coiisitleration. 
If it should be objectetl that the piaintifls, by sending 
in the freight-note tt> (inaxrs and Co. have thereby 
shewn that tlity meant to lot»k to them for the freight, 
the answer is furnishcHl by the case, which states that it 
was sent f<»r the pnrpostr of l)eing comfiariHl with the 
charter-party; and bcsidt?s in IVtL^on v. Ki/mrr (f}\ al- 
tfiougli the piaintifls had proved the freight iluc to 
theui on the cliarter-party under the eommissuin taken 
out against the charterers, wliieh was much stronger 
than tliis, they were, notwithstanding, permitted to rc- 
eovtf against the indorsees of the bill of lading. 


(t) \fi (i\ I M. w V. I t-. 
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Taddyt contra, maintained that there was not any 
thing in this case to raise an assumpsit in favour of the 
pJaintiils. He said tiiat the indistinct use of the term 
freight, iiad occasionetl some confusion in die argu¬ 
ment. What is due to the plaintiffs under the charter- 
party is iinprojXTiy termed the freight of the gootls, 
being rather the hire t»f the ship. It is a compensa¬ 
tion for the hire of the ship out and liome, to he paid 
by a sum in advance in the first instance, and by a 
fiirther sum calculated oil the amount of the home¬ 
ward cargo; but that is not, correctly speaking, freight 
for the carriage of the goods; and so it was considered 
by Lord Ilardxuckf. in Paul v. Birch {a). And the 
harilship would be great if the defendants were held 
liable in this c.ose, because they would lie charged with 
the outward voyage with which they hatl no concern. 
'riu*re is not any case in which tlie bare receipt of the 
goods under the bill of lading by the indorsee, has 
been held to render him liable for the freight agreed 
to be paid by the charter-party. Roberts v. Holt vas 
the casi* of a consignee, and it does not ajipear there 
was a charter-party. In Cock v. Taylor there w;t' no 
charter-party. 'I'he iiultirsee of the bill of lading mar 
indeetl have so contlucTwl himself as to render himself 
liable; for the objection prima liicie is that there is a 
want of privity to raise an assumpsit, but that mav l>e 
removetl by the conduct of the party; and such was 
the case of IVilxm v. Ki/nicr. But here it does not appear 
that the defemlants had any dealings with the plain¬ 
tiffs, or that they had notice of the terms on which tlie 
freight was to be paid by the charter-party, or ever as- 
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1814. .«cntc(] to tiit'in: hut tlio whole ca<>r rests upon their 

having rcToival the goods. Ami the plaintiffs having 

chartorevl tl.o ship to Cirtnxrs and C'o.^ (itcax'rs and 
K T M f , 

Co. Itccamr the owners pro liar vice, according to 
J'ullt’io V. 1 \hrclrr ji': so that there was not any pri¬ 
vity in this ivsiu'ct with the tlcf'ciidaiits, who arc only 
contractors svith d- ..ry and ( o. '1 la- cases from 
I..-on. were c.nscs of e\pre>s proniia , and tle rct'orc 
admit tit a clear tlistinction. As t<> the lien, it i> ex¬ 
tremely douhtlul wliellier atiy such existed in this ease; 
the rule seems to lie, that mIu'Icvit there is an expia -s 
agreement tlure is no lien, /hr *;,,;, rv.v;;/;,' 

f V.///«,s V. f-'; ;.(id this rnie holds more t-ju - 

cially where the tcniiso! the agreeiin'iit, in this raso, 
are inconsistetu with a ilenniml of pn-scnt p.;\;u<!it. 
Ami as to the hen heing iinalified hy the airre* jn( tit, it 
is enough to atiswt r that not anv author:; v has hi‘«n 
vonchcii for the exercise <if a lien to :i ptnlial extent 
only. And siipjiosing there was a lien, as it was jiever 
itisistcsl oii» it imist he taken to hav<* heeii waivi'd. 
And l>t‘sidi‘s the lien was not the lien of the plaintiffs 
hut t)f (irraxm ami Co., w ho had charteretl th«' ship, 
and in whose possession the giKnls were, and not in 
the possession of the jdaintiffs. 

Campbell in reply, admitted the ilistinetiun taken in 
Paul V. Birch, hut eontemletl that this was projx'Hy 
freight upon the gomls. Ami as to the want tif privity, 
he insisted more particularly on C<x A- v. 'l\ujlvr, tiuleu- 
Touring to shew from u comparison of the iucts of that 

td) Ctfwp. 155. per Auin J. . 7 ; Stty. R. 214, S. C. Bull. A'. P. 4.T. 

(<■) A'./*. 1214. jd eJit. 


case 
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case with the present that both cases stood upon the 
same grounds as to privity. 

Lonl Ki.lenuorolt.ii C. J. This case }»as been 
argueil to an extent that would embrace ahno.st every 
case upon record, on a bill of’J.'iding or on the subject of 
freight, within judicial incnioiy. It is extremely dan¬ 
gerous to shake the authority of dccitled cases, and it is 
always niisebievous unnecessarily to tlraw into tjuestion 
principles, when the case b«?fore the C<mrt docs not 
rcijuire it. I shall theref<»re forbear to enter iiiU) that 
witle field 4)f argument, which has l)een raised from the 
' .ISO drawn into tiiseussion. i sliali forbear to go into 
the ijuestiori bo'v far any lien does or does not exist in 
tbi- case. I'lie freight, or more {>ropcrly speaking the 
Coinpen.sation ft)!' the hire of die ship, is constituted by 
the agreement between the plainiiiis and Gn-avrs and 
Co.: ami wlielhcr after the stipulationcontaintxl in that 
agreement, hy vvhicli the delivery of the c.argo is not 
made to depeiul on the previous payment of the stipu¬ 
lated hire, nor even on the previous delivery of the 
bills, the party could stand upon hi> general right to 
retain, there is no occasion to consider at present; or 
how far that which is made the sulyect of express sti¬ 
pulation may be lawfully ('ked out and extentled by 
the bill of lading. If the hill of lading refers* to the 
cliartcr-party for the rate of payment, it should seem as 
if it could nut enhance its stipulations and vary the 
position of the parties. But assuming that the right of 
lien existed, and that it attached on the goods at the 
time of Uicir coming into the hand^i of tlie indorsees of 
the bill of lading, tlie question is whether there was 
any contract express or implied on the part of the in¬ 
dorsees 
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1814. dorsccs to pay the freighu It lias not liecn suggested 
that tliere was any express contract, to which the cases 

Mooksom r t • 

from woultl have applied. Has there IxH’n any 

inijilied contract ? l-Vuni what facts is it to be implied ? 
The landing the goods and paying the duties seem to 
be the only facts. It dot's nut appear that there wxu 
any forbearance on the one side, or security given on 
the otiier; but it is to be implied merely from the in¬ 
dorsees receiving the gotnls from on lionrd the ship, 
that they signifietl their acquiescence to become liable in 
the terms of the charter-party. But why must a l ontract 
be necessarily inferred from that? If imh'ccl tin re had 
been any previous coimnunication wiili the dcfeiKlant" 
as to the plaintiiis' right to demand the freight of them, 
or as to their consent to waive their lien, that might 
have raisetl an inference that the defendants umiertook 
to pay it; but in the absence of any such thing, I do not 
see on what basis sutli an inference can be raised, ex¬ 
cept this, that w herever a party accepts the gootls under 
a bill of lading, the permitting him to take them shall 
raise an im|)lied assumpsit on his part to pay the freight. 

I am not prcparetl to agree to that as an universal pro¬ 
position, and thfefore cannot infer a promise in this 
case. The not exercising the lien might be eillu r a vo¬ 
luntary recession troni the partvV right or might lie 
done ufKni a considcraliun : but I do not tli-t'oeer any 
particle of evidence to make it lelerable to the latter 
presuniption. 

Le Blanc J. The qm.'siion brought lielbrc the 
Court is whether tlie owners of the ship can maintain 
any action on the }>romise, :is statetl in the declaration, 
to pay a certain sum ibr freight or carriage of gtxids, 

13 which 
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which the defendants have received. It is not pretended 1814. 
that there was any actual express promise to pay, but —— 

, * MooatoM 

it IS contcndeii that under the circumstances of this 
CUM* the law- will necessarily imply such promise. It is 
not nec(;ssary to enter into the consideration of the 
question whether the owner or the captain who is their 
servant, could insist on detaining the goods until the 
freight was jiaid; because taking that for grunted 
without entering into the question, and ilesiring to be 
understood os not determining it in this case, 1 think 
there is not any grounil to say tliat tiic law will 
infer such a promise on the part ot the dclcndants. 

The plaintifls were owners of this ship, which they let 
to Greaves and Co. on a voyage from London to 
at. ’I’/tomas and St. Domingo, there to take on board a 
cargo of coUtx; in bags or casks, for w Inch they stipu¬ 
lated to be paid after a certain rate on the coftec 
brought home: that i>, i j.s. per cwl. for the coft'c'c in 
bags, and per cwi, for that in casks. Such was 
the contract between the plainlilis and Greaves and Co. 

In pursuance of that contract Greax'ts and Co. sent the 
ship to St. Duminmi to their own agents, who siiippinl 
on board a cargo of collee, and. the captain signed 
bills of lulling, whereby he undertook to deliver the 
cofllv to the charterers or their assigns, he or thev 
paying freight tor the same according to tlie char¬ 
ter-party ; so that it is clear that the capUiin was cognis¬ 
ant of the existence of a charter-party, "i'hc defendants 
became the purchasers of the cargo from Greaves and 
Co. before any part of it w as discluu-ged, and the bills of 
lading were indorsed to them, and were produced at 
the Hest India docks, by virtue of which the^^coffivs 
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wre transferred into their names; and they paid the 
duties, and iinally received them. Now supposing the 
owner or ci4)tain to have hati a lien on the goods, he 
might have insisteti on detaining them until the freight 
stipulated for by the charter-party was paid, or he 
might have insistetl on prestTving his lien by the 
motlc of entering them at the /!>>/ India docks; but 
it docs not appear that any such thing was <lonr: but 
the defendants were allowed to land the gtaxU and j>ny 
the duties without any demand for freight being made, 
they standing in the situation of indorsoe> of the bills of 
lading under the charterers. The rule is that the law 
will not raise an implietl promise where there is ati cx- 
prcjss agreement between the parties. Then if the do- 
iendunts arc liable us purehasei's, it can only be aj. staiul- 
ing in the same situation as (irt ux rs and C'o., w ho agreed 
for the payment of a specific freight, 'rhen supposing the 
plaintiffs might have detained tiie go(»ds until the specific 
frciglit was paid (and it is not pretcmled that they could 
have detained for more,) or until the hills were given, 
if they have not iii'istetl on that right, the law will not 
raise an undertaking hetwtvn these parlies, \.!iere there 
is another remeily, and it is not iuce:jsary fur ilu pur¬ 
poses of justice that it should he raised, but \till re¬ 
mit tbc plaintiffs to their original contract, 'i’he late 
decisioh of Cork v. I'ayh/r has been jiressed upon lu; 
but it docs not api>car that any charter-party cxislid 
in that case; the defcmlant claimed the goods under 
the hill of lading, but It did not appear that the party 

under whom he claimed was liable in anv wav what- 

• * 

ever; so that there, if the defendant was not liable, it 
did not appear Uiat the owner of the ship could have 

16 resorted 
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resorted to any other person. Tlierefore, taking that *814. 

to be an authority that where the ship is a general moobso*! 

ship, and there is no other to whom the party can 

have resort, the laxv will imply a promise, in order to 

prevent n. failure of justice; that is not the case here: 

here ihere is no occasion to raise such an undertaking, 

where there is a clear original contract under seal. 

'nie otlier case of Hell v. Ki/mef\ before Sir J. Mans- 
fe/fl, is still sub judice. I'here, however, this ques¬ 
tion did not arise, although in the course of the trial 
the Kubjirt was argutal. IJiit the action tlicre was not 
breught by the owners of the ship, but the persons 
who iiireti it, and wlio were the charterers, and stood 
in the situation of Greaves and Co. in tliis case. 

'fhere ilie plainlitrs hail no means of resorting to 
nil) other persons for the freight. Under the pre¬ 
sent eireumslances it seems to me that the law will 
not raise an implied undertaking, where there is al¬ 
ready an expre.-f. ;igri-emenr, .ns it will not interfile 
w here it is not neei ssary lor the purposes of justice, 
the sliip owner.' having their remedy left entire under 
the charter-party. 

D.w'i.r.Y J. I am of the same opinion. There is 
not any express eoiitraet between the parties; and 
there are not any lacts whicli woukl warrant* us in 
raising a contract by implication of law. Mr. Campbell 
was unwilling in his argument to sec the distinction 
between this and the other cases, but an unbiassed 
mind may easily see it. 'I'he question in Lodergreen v. 

Flight was simply a question on the lien, and, when 
that was decided, there w'as an end of all other ques- 
tions. The Court there held thdt as the cargo be- 
VoL. II. Y longed 
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longed to the same person, and was under one con¬ 
signment, and came to one and the winic person, the 
captain had a lien tor the whole frciglit on the remain¬ 
der of the cargo: Cork v. Tauhn- was the case of a 
general ship, where there was iu> special contract 
between the parties; but only Ji bill of lading. Mr. 
Campbell has argued, that in that case the shippers 
would have been liable; I much doubt that; for where 
the bill of lading expresses that the g<K)ds are to be 
delivered to the consignee or his assigns, he or they 
paving freight for the same, if the captain <leliver the 
gootls to the assigns, without procuring the freight li.r 
them, I am not prepared to say that he can n-^orl 
back to A. li., the shipper, wlure A. Ji. lias in v, r 
expressly stijuilnted tint he will pay the frtight. 
'I’herefore, I think that a caM' in whirl) there is no 
cthir (O’ltract but the bill of ludiiig. :in(i \\I)ereth<- 
shipjur has made no txpre.ss stipulation f >r tiie pay¬ 
ment i«f height, concluiles nothing upon a r|uesiion 
where there is an expn ss contract uncUr seal to pav 
frcigl.t. A*//.'V. A’.ywer was, as between the parlies to 
the aiii'in. like Cork \. 'Vajilnr as l*etwueri them the 
iihijj was a gener.J ship. W’hut eoutrnct m;u> th« re in 
tfiat c;.»e by which any person had undertaken to 
make gtKxi the freight to the plaintilf's, the charterers? 
If then was no contract, then it sIochI u|>on the bill 
of lading, on the same ground ns Cock v. Taylor. IJut 
what is there in the preseni eirruin.stance.s to raise any 
implietl eoritra<-l? I do not meddle with the question, 
whether the captain had a right of lien. 'J'he fact 
is, the captain delivered the goutU without any stipu¬ 
lation* It does not appear that he communicated to 
the defendants, that he meant to look to them ; and 

here 
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here was a charter-party, by which a person in this 
country stipuiuted to pay the freight. The captain 
docs not make any communication to the assignees of 
t)ic hill of lading; and dot's not that warrant them in 
supposing that he means to have recourse to the 
parties who are liable under the charter-party ? Tliat 
is made abundantly strong in this case; because ten 
weeks elapsed betbre any demand was made on these 
defendants. Another objecion to the plaintiffs’ right 
to recover is, that these defendants would have \o pay 
more tlian the plaintiffs were entitled to receive; by 
reason that they have already received 600/. 

Da.mimf.r J. 1 am entirely of the same opinion, 
i'iiis case has been so fully gone into that it will only 
he necessary for me shortly to state the few grounds of 
iny o])iiiion. I'his is a case where there is xm express 
contract under seal: and there is not any case which 
shews that where an express contract subsists with a 
thirtl person for the payment of freight, the mere 
fact of receiving the goods has raised an implied 
promise by the person who receives them to pay 
the freight. 'I'hat w'oulil he laying down a very 
extensive pri>position. I admit, for the argument’s 
sake, that the captain had a lien: he has, however, 
waived that lien. Is then that waiver a circumstance 
from which a promise is to be implied ? The captain 
did not give any notice to the defendants when they 
took the goods that he would l<-»ok to them for tlie 
freight; but, making a voluntary waiver of his lien, 
he permits the goods to be removed, looking for tJie 
freight to the person to whom the contract naturally 
led him. If be had said, 1 will not part with the 
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1814. cargo unless you uiuUrtakc to pny me the freight, 

" tluic wouhl liavc been a coiiRicJcratioji, and to that 

point st'inc of the cases are applicable. Hero, how- 
evir, tin re is a total absence of any evidence of that 
sort; tlieiv was no stipulation, nor any demand made 
of the Ireiglit. And what has bi'en obsert'cd by my 
brother Btnih y, that the plnintiil's can have no right 
to demand freight at the rate of 15.^. and irts., be¬ 
cause OooL have lH*en alreadv receivetl, is material. 
I'lie difficulty which I felt on the first reading of 
thi> case has not been reniovetl by the argument; 
which has not shewn that any assumpsit can be im¬ 
plied to j)ay the fivight: where there i> an express 
c(»ntrac*, binding one party to pay, so that the other 
may UK)k to the chart<‘r-party lor the freight, there is 
not any occasion to raise an implied assumpsit. Ex- 
pressum cessare facit taciturn. 

I 3 Ayi.rY J. added, that he had oinittctl to observe, 
that l\ ilson v. K'j/tnrr was decided entirely on the 
usage. 


Judgment of non-suit. 
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The King against W. James and Others. Salurifay, 

29; »i. 


^ RULE nisi was obtained in the lust term for 
quashing an order of s<*ssions, alhmiiig the ac¬ 
counts of the overseers of the poor of the parish of 
Croydon^ in the county of Surty^ upt)n appeal against 
them by the defendants at the last Midsummer sesaions. 
TIjc order of sessions was upon the face of it genera!, 
allowing the said accounts, and dismissing the appeal, 
and farther ordering that the appellants should pay to 
tlKf overseers 405. costs. The defendants in their 
aifidavit, on which the rule was obtained, disclosed 
several grounds of objection to these accounts; ist, 
that th(‘y contained charges of sums in gross as monthly 
paymeJits, without stating the several items of expen¬ 
diture which made up the gross amount, some of which 
items were statetl to be for charges illegal or excessive; 
idly, that they contained a charge for a salary to one 
i>f the overseers, &c. 


will 

no , upon Tt- 
movul of an or- 
<!tr ot s.'-sion> 
il!o». ii f (iver- 
• tis’ 4 '; IS, 
wiiicli i g''4.d 
t) III n t lice 

o‘ It fi’ '•1*0 
t -I I -1 ■ of 
t «. . (C .nt» 
upon aificiaTit. 


And now the rule coming on. Lord Ellcnborouah 
C. J. interposed by inquiring if there was any objec¬ 
tion to the order upon the face of it; for otherwise the 
Court would not go into the overseers’ accounts upon 
affidavit. The sessions was the proper forum for 
deciding such matters; the time of the Court would 
otherwise be absorbed in taking piu'ish accounts. 


The Attorney-Gena-al and La-aaeSy in support of the 
rule, admitted the inconvenience that would follow 
from entertaining motions to revise tlie overseers* 
accounts, if the practice were general; but urged, on 
the other hRod, the great injustice that might be done 
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i/' there wa*; iu» relifl' against accounts so made up «» 
the present, n il hunt specifying any particulars. And 
they referred tolii'xw liaf/t'/arwcin case, where they 
sail! the Court had granted relief against overseers’ ac¬ 
counts, upm a rule olitained upon alfulnvit that they 
containetl a charge for an allowance paid to the over¬ 
seer. And so, ill Jirx v. Chrat Marhiti- [h), the Court 
entertained jurisdiction ujwn aflldnvit re>pccting the 
appointment of overst*crs, though a similar ohjection to 
the present was taken. 


Lord Ellkxbohoit.h C. J. If there is likely to be 
a defect of justice the remeily must Ik* by application 
to the legislature; for the Court cannot enlarge the 
limits of its jurisdiction in order to supply a remedy. 
Tlie sessions have jurisdiction over these ir.atters; if, 
on the removal of the record by certiorari, it liad 
appeared to be erroneous, this Court would then have 
acted upon it. 


Lt Bi.anc J. In cas<‘s ujiiai orders t>f removal this 
Court does not hear affidavits t>f' what passed at the 
sessions, but we act upt*n the case sent to us. 


Bayj.ev j. The object of the affidavits in litx t. 
Cireat Marlcrx was to -‘hew that the magistrates who 
made the appointment acted without Jurisdiction. 

Prr Curiam^ Jluh? discharged. 

isolan and Co-xlty were aguinst the rule. 

(<>) See note at the end of tl.it 6 a«e. a Sati, 344 


file 
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l‘he followitig it pretumed to lie the caic alluded to in argumentt 
under titc title ot Rex v. Btttrl. The rule for the certiorari wa* ob« 
tallied tipoii an affidavit at stated, hut the case, at it appears, was 
decide-] upon ob ■. rtiontCpparcnt on the free of the order. The case 
vsas decided in Hilary term 1813. 


1814. 


The Kjn-o 
ofaimt 
Gi> 70 i.. 


The King against Glyde. 

L'PON a rule to shew cauvj why an order of sessions confirming 
tlie accjunts of J^n Hildtr and Others, late churchwardens and over- 
^eft^ of the poor of the parish of Silehurtt In the county of Sussex, 
-'houid not be quashed, the order in question appeared to be as follows; 
Ujion the appeal of Glyde against tlic accounts of John Htlderzvd 
yav:es Hildet lati; churthwarden^, a-.d 'Tbemas Marlin, fyUliam Collins, 
Clffles If'-j’jdi scnliir, and Charles H^eods junior, late overseers of the 
poor of the parish of Sjlerujs: in thee runty o! Sussex, ftotn Easter i%ii 
to Easter 1812, and allowed Ly two justices ot the said county, 
ss hereby he the said yikn Clyde ohjrclcd to the sum of 12I. ICt. in the 
slid accounts paid to Charles If'ctds in his quarterly accounts as a salary, 
liom Easter 1811 to the 23d of yu>:e iSii, and also to the like sum of 
12;. ici- as a saliiv also paid him irom the said 23d of yure to the 
2-ytliol Septnr.fer, and also further as to the like suoi of 12/. icx. paid also 
to Chat Ic, H'.'.is, a, a saiaiy Irom the a^lh of September to the 23 d of De~ 
icw.'-rr. and aUo to the (urtfier umof 12/. to,, as paid to the said I 
H eeds, ■ u sala y iiom the 23J ot December to the JCth of M.ir: 
r.s .! .'.Is i ic t!.: alh.'V' jnce ol 4c/. as paid to the saiu Claries 
lot t qii .itci-. iil-A’.. ::cc ioi keeping the poor ovei ai d a„t've tl. 
igietd on !i'i 'I.e! puipo,!-; and i:rio:i healing counsel on the part 
Appellant and al>" the Re'po: ;err,s, it is ordered by tf. s Cour 
the 'iiid .1. cot Ills he co.'.n nieJ, ai<d by this Court tficy aie ci-t.h;med 
aicoidii.g’v. * 

Catrt'rcpe and !;i sappett of the cider of ses-ions, admitted 

that if it appe.itcd i.n tiic f..,e of the oid-er, that the sessions bad con* 
firn.cd the aceoiints i.i respect of a salary paid io ti;e ovcucer, the 
otdci could not h.L supported ; Mil they Contended that so much of tlie 
Older as mentioned the pay incnts in lespect of such salary, was merely 
a teci!.il of the fih_,tcrions alleged again-t t' c .iccf.uii;* on the appeal, 
-and not a put of the find.r.g of the sessions, upion which the judgment 
was pionounceJ; and this Court would nut intend that any evidence 
was given to the session^ to shew rhat the objections were founded in 
fact, or if thcie w-as, that it did not Icily exjilain the items ob¬ 
jected to. 

The Court however intimated an opinion that they mast understinJ 
the confirmation to extend to the items objected to, otherwise the 
order should have negatived there being any such itemi:; i:i$ie.td of 
vs-hich it recited them a* a part of the accounts, and then confirmed 

y 4 the 


Saturday, 

Feb. 6 ,'h. 

Overseer* can¬ 
not charge in 
thei' account* 
lur money paid 
as a salaiy to 
one (>I the 
ovtr:(.eis; and 
where the order 
n! sessions con- 
fiiming the ac¬ 
counts w'as ill 
this ioim, 

“ L'pon the 
appeal of C. 
agiin>t the ae 
counr* rs /f. 
aii,i H', over* 
s*M -. whercf.s' 



he li e >aid G. 


<• i'cter’ to ihe 


5 -.n >1 I /. lOi. 

-f, for 

in the sa.il ac- 

c sum 

coor.-s p,.M to 

of If. J 

K~. ai A lalaiy. 

’t ci.a: 

it is ordeie.i 


aec iun:< be 
confirmed.” 
this was coo- 
sid-red as an 
order confirm¬ 
ing the ac¬ 
counts in re¬ 
spect oi the 
cha'ge for the 
s.iiary, and 
ihsteforc the 
Court quashed 
the order ; but 
sent the case 
hack to be re 
heard as tn the 
nituie of thq 
payiuent^ 
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mgaict: 

GlTPl. 


Sttvriay, 

Jm. a9th. 

Where the 
guitrejun and 

Yisi:c>r of a 
pIrish, which 
liaii adopted 
the proviii >n» 
of It G. .t. 
r. fi t., opa'i ap¬ 
plication !0 
ihrm fo' If lief 
liy a pauper for 
herie:f a:. 1 
childieo. di¬ 
rected then, to 
l»e reeen* •! to 
the poor h‘>u-e : 
held that ..tie 
justice h d 'lot 
any jor tdiClii ri 
op< ■' co -iplaii.' 
ti. ^ • y ;lir 

r ■ ■■■.•ir 

r. f, ! 
t r, • ; . , 

ir.d ‘ 


the iwd accouots,». e. the sceottirta ennuining the itentt ohjccttu *» . 
hut they aid that if it could be shewn that tiirh it'nu were suttaina*'!.- 
upon any ground whataoceer, i*>ey would piittumc Itiai tiu* sc.s.on-.. ot-.- 
firmed the aecounl!) on that giound- ' . 

No ground however wat suggested or case cited to that elT. c*; I ut 
it was stated that tht sc sun's vrte in irality paid to the rri • icti .1'. it- 
spert to the maintenance of the pool, and not at a talaiv. 

l.erd El i r v.msot'Ow C. J. Thit tide may he rnlargr.!, inh cc! 
a ea>r to be >titcd as to what ll'Cgtounds for the allowanre <sc>e. that 
we may aseeitain that the salary w-as not meant as a pension t.i the 
ertiseir, wliieh the iaw will not illow. We have on dc:.;ht 011 thr 
face of ll'C Older that he has r.o title to a sila-r lot ;;; y mer! .r:o»:t 
services, or for an/ -*it!ri.t at ah; lint we w'lnM wish to •tl.-.-te thr 
parties if it has hetn paid in rraiity foi li-e ni..i: tcoa u'- ir h"p:i'j; 
of the poor. I*eihaps the best way sv.'i h- ;i> .psash tiir oid-;. an ! ic- 
mit the case to the Session . to rc-hrar :h' appeal. 

The other Judgr.- eor.ttni'd 

iI.Jii of .Sessii'.ii cjussl.i d. 

/>'t.>v and Hw were to have op;v.sed t^c ord'-t o! .'v.s u« 


Tlic King asain'^t C. L.\ ugh ton. 


order of one justice, rttiling tlutt Minn I.t'm.. 
with her iwtr iiif;ini chiMren, were jkkiv 
tanls of .'uid residinfr in the juui'li of Jf -.r." U\::; 'u iu 
NatJcA/:, and that .slie was tlie wife of 7 ’/i 07 ;.(V.</.ia.'.s-, 
then absent froin he r. and .'ervin*/ .as a niarinc'; aiul 
farther, that the saitl jiarish w;is incorjtoratcHl aecori!ii!n 
to ttre sUituU', ^e.. and that the said Martf apj'liid tn 
the dcfeiidunt, tin ^aiardia;! of iltc- jxior of tin- saiil 
parish, fi»r relief for her-< a .itid In-r chilJret), and that 
the “fendant refu-ed her }.ioner relitf; that she aller- 
warc applied to M.Jmt! HiUuiky the visitor of the 
poor ( . he said parish, who nfaio rcfusetl projier re- 
li.; ; *h... liemipoo the defendant was suininoiied to 

sr.. V.' .onviccil in k p-mIts- for diml e> ing s.nh c i.’ct, 

, ii, Cs:.;.’ .• f l. t siss'ui.s, tliu Us.iat 4U4sIicd the ui,ict of sess oris. 

appear 
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uppcar before the justice; that he appeared, and al¬ 
leged tlmt he had paid the s^d Afaiy, for the relief of 
herself and her childMn, 4s. a-week, but that he had 
• discontinued such payment; and that the said Mary^ 
being sworn, alleged that she had been refused proper 
relief, as set forth in the complaint, and that tiic 
sum of 4s. a-week was not sufficient for the proper 
and necessary rdief of herself and her two children: 
and no evidence or circumstance being adduced by the 
defendant to satisfy the said justice that the said sum 
of 45. a-week wjis such relief as in justice and charity 
ought to be j).iiil to the said Maty on behalf of her¬ 
self and childri'n. it was ordcrca.1 that the defendant, 
tlio s;iivl guartiiaii of the poor of the said parish, should 
pay. immeiliutely after the service of this order, the 
sum I t<j tlie said M. for the proper relief 

of herself ami her two ehiklren. 
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'I'iie liefetulaiit was afterwards convicted by two 
justices ul a sj)ocial scsiioiii, ;uid fined 304-., for dis¬ 
obeying this order, under stat. 33 G. 3. c* 55. Upon 
appeal to the general tjuaiTer sessions, the conviction 
was eon finned, subject to the opinion of this Court 
u[)on the following case: 

'I'he parish of JVci.t IVulton is incorporated under 
stat. 2 2 fi. 3. e, S3, lor the maintenance of its poor; 
in whieli parish a poor-house is erected and htted up 
for the reception of the poor. On application for 
relief by the said M. Lexcis for herself and her two 
children, tlie guardian and the visitor ajipoinicd under 
the said act severally directed them to be received into 
the poor-house ; W'liereupon the justice made the above 
order, directing a pecuniary relief out of the poor- 
house. On tlio appeal, all objections to form on both 

sideA, 
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cid(^ and all other objections except the one luTcnfter 
stated, being waived, the question stnteti for tiic opi¬ 
nion of the Court is whether ti#inngi>trate iiatl power 
and authority, under the stat. 22 (i. t. H to make 
the said order fur the {>ecuniary relief of the paupers 
out of the poor-house. 


The AttoJiint-Gctiaal, Holroi/,!, ami }h~ i!y in su|>- 
port of the order of sessions coiuemleil in tlif nflirma- 
tive, and referretl to the 7th seetion of the ai t, which 
they said placed the guaniian precisely in the same 
situation with oA-erseers as to their powers ntul autho¬ 
rities except with regard to making and col!t*ct- 
ing rates, and also as to x\ic\r foi 

neglect of duty. And a*, to t!ie making atul colU'ct- 
Ing the rate, the only ilin’eruu-e is. that by the 8th 
section the churchwardens 01 oAirscfr- .art U> collect 
it and pay oA'er to the gn.od! ;n >o much as he shall 
haAi- occasion to emplos for tin ])iirpose of discharging 
the necessaiy expences attending the jAoor-house, and 
the poor belonging to the parish. .So that coupling 
these two sections together, it seems that the guardian 
is coinpletrly invested Aiilh the character ol oA'erseer. 
iiupjxtsing then this had In-e/i an order upon the over¬ 
seer for the relief of the pauper atid her family, she 
wouUHlot have forfeited the relief because she did not 
go into the j)oor-house, jl,r she cluimed relief as Avell 
for her children a.s herselfi Jtix \. Ilai'^h {a). Tlien 
the 35lh section of tin; statute ha.s expressly provided 
for this case, for it enables any justice on cuiiipluint by 
any poor person that tne guardian hath refused proper 


(j; 3 T . k . 637. 
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relief, after inquiring into the condition of such person, 
cither to order weekly or other relief, or direct the 
guardian to send ha^ to the poor-house, in case she 
* shall be a fit object to be kept there." And here 
the justice, upon inquiry, has thought her not a fit 
object for the poor-house, and has therefore adopted 
the other alternative of ordering her relief. It is true 
that the 36th section enacts “ that the justice shall not 
summon the guardian unless application shall have 
been first made to the visitor (it being part of his <iuty 
to adjust matters of that sort}, who shall order relief 
if he tliinks it necessary, either within or out of the 
poor-house, as he shall judge rightand if it had 
stopped there, perhaps it might have been said that 
the V isitor wa^ the person to adjust the mode of relief; 
but it goes on, “ if sufficient relief shall not be given, 
the poor person complaining shall be redre^ed by th* 
justice ill the manner before directed;” therefore it 
leaves the jurisdiction of the justice as before. And 
probably the justice thought that the directing the 
pauper and her children to be received into the poor- 
house was not a sufficient relief, and, according to 
the very words of the act, he is to judge of the 
sufficiency; and if so, he might adopt the other alter- 
native- 

Xolartf contr^ was stopped by the Court. 

Lord Eixenborouch C. J. The justice does not 
affect to determine upon the ground of its being a 
qualified refusal of relief. If proper relief has not 
been refused, the justice has not any jurisdiction. 
The visitor, to whom it is referred by law, as a part 

of 


3*7 

1814. 


The Kins 

LaucutuN. 



CASES IK HILARY TERM 


of his duly, to say u'hotluT the relief shnll be given 
ill or out of the poor-house, has decidi'd that (jucs- 
tion, and has deteriiiinetl it td be proper relief. If 
it dependetl on the choice of the paii|K'r, the poor- 
house would lx? useless. The visitor havinfi ndjusted 
it, the matter was at an end, and not within the 
cognisance of the magistrate; and therefore the inflic¬ 
tion of this penalty was not warrantetl. 

I.E Blanc J. The 7th section of the statute, whicli 
lias been relied on in argument as putting the guardi.'in 
on the fiKiting of an overseer, must be taken with 
reference tt> the general policy of the act in which it 
is contiiined; and when the 36th section of the same 
act {lirt*cts that application shall be made both to the 
guardian anil visitor, Iw'fore any application is made 
to a justice, and when it adds that it is the duty 
of the visitor to ailjust matters of that sort, that is, 
wliether it is most proper to relieve in or out of ilu- 
poor-house, the liability of the guardian as overseer, 
imposed by the 7th section, must be controuled by the 
subsequent clause. I'lie visitor inust always ileter- 
niine whether the parly is to be relieved in or out 
of the poor-house; otherwise the w hole policy of tin 
act would be avoided. 


1814* 

Ttlf NO 
.na 5/ 

i..ll'CMION. 


Bayi.ev . 1 . llie 36th section puts an end to th<» 
<]uesiion. 

DAMPirn J. The 3<^th section having declared that 
the visitor is the fHTson to adjust whether it Ik? proper 
to relieve the party in or out of the {xior-house, and 
the visitor having exercised hia Judgment, it seems 
to me that the justice had not any jurisdiction. 

Order of Sessions quashed. 



IN THE Fifty-fourth Year of GEO ROE III. 


329 


1814. 


The King against Tlie Inhabitants of Barton- 

l’pon-Irwell. 


Saturday, 
'Jan. 29(b. 


Court of Quarter Sessions for tlic countj^ pa- 
Jaline of Lancaster, upon appeal, confirmed an 
order of two justices for the removal oi Joseph Edwards 
ami his children from the township of Pendleton to 
the parish of Eartoiv-upon-lrwell, subject to the opinion 
of this Court on the following case: 

'fhe pauper J. Edwards, having gained a settlement 
bv hiring ami service in Barton-upon-Invcll, and being 
unmarried, as hired for a year as a servant to one 
Wad ins, of Great Lever, whom he served for about 
19 months there. After having been in that service 
about two months, being then married, he was taken 
before a magistrate on the complaint of his master, 
and committed to the house of correction for one 
month. When he had been in custody nine days, at 
the instance of his master he obtained a discharge 
from his imprisonment, returned immediately to Great 
Lever, ami servetl him as before. On such return 
no mention was made of the terms on which he was 
to serve. I le received no wages for the time he was 
in custody. 'I'he case then set forth tlie warrant of 
commitment, by which it appeared tliat the pauper 
had been charged upon Uie oath of Watkins (his master) 
with divers misdemeanors, and not acting in his ser¬ 
vice as a servant ought to do, and particularly in 

hiring and service. aUliough he was married when he returned to his 
ceived no wages for the time he was in custody. 


W'here a ser¬ 
vant under a 
yearly hiring 
served two 
months, and 
was then com¬ 
mitted and im¬ 
prisoned onder 
stat. zc G. a. 
a. 19. for misbe- 
hav^'u, :o his 
maifer, and at 
the instance of 
hi master, and 
after nine days 
imprisonment, 
was upon the 
application a£ 
his master dis¬ 
charged, and re¬ 
turned to him, 
and served him 
as before, and 
no mention was 
made of the 
terms on which 
he was to serve, 
and he served in 
the whole from 
the time of the 
hiring for about 
19 months; 
held that the 
commitinent 
and imprison¬ 
ment were not 
a dissolution of 
the contract, 
or such an in¬ 
terruption of 
the service as to 
prevent u set- 
ciement, and 
therefore he 
gained a settle¬ 
ment by sucif 
master, and re¬ 


using 
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using a horse of his master's in a cruel and inhuman 
manner, and also with disobeying and neglecting the 
orders of his master, contrary to the statute: that 
the justice had convicted him of the offence so charged 
against him, and had sentenced him ti> Im' imprisoned 
in the house of correction, and tlicre kept to hard 
labour for one month. 

Pal/y, in support of the order of sessions, contended 
that the commitment of the pauper operated as a dis¬ 
solution of the contract with IVafkiiis, and that as the 
pauper was married at the time of the commencement 
of the second service, that service could n<Jt be re¬ 
ferred to any new contract capable of conferring a 
settlement. The rule by which to try whether this Ik* a 
di'j'onsation or di.ssr)lution of the contract is this, 
wbetln r the master could have compelletl the service 
of the j aiijier, or maintained any action agjiinst him 
f.»r iioi m t-. !iig him. Now it seems clear that he 
» ould not during the imjirisoiim* nt, because that was 
*.ht nia.-.ter’s own act. If that be so, then there was a 
perioti (.1 the contract during which the relation of 
jnnsttr ami s; rvant no longer continued, or, in othei 
weirds, the., uas a dissolutit»n of the contract. And so 
it was cemsidered in /{tx v. Xori/i whore the 

scrvjuil was committed before the end of his year for 
iiot giving st curity respecting a bastard child, and the 
fiasler was ovcTseer, and hud been active in his com- 
n.iunciit, ajtd afterwards dcdncteil out of hi.s wage* 
on .account of his absence, and the Court held it to 
be a dissolution. That case differs only from the 


1814. 

Th, KiNrt 
aj nir.U 
Tlir Inhabi¬ 
tants of 

JtaRTuK-UPON- 

Irwxll. 


(a) S. C. % Bttt. 5lh edit. 


present 
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present in this particular, that there the servant never 1814, 
returned, liis your having expired ; but a return to the The Kiyo 
bcrvice, thouLdi it may serve to exj)iain the nature of agfiisi 

’ ® . Tlio Iiihabi- 

Uie abseiiee where it is etjuivocal, has never been held *»«»» of 
. I- 1 • • * I- PI Bartow upon* 

to convert a ilissoliilioii into a dispensation of the iRwceL. 

service. I lere the master could not have compelled 
a return, there being a complete dissolution of the 
contract by the commitment ; so that the return can¬ 
not vaiy the question. Hesitles, admitting that it 
could, and that it might raise an inference that the 
master had no objection to consider the period of his 
ahsi'iice as a period of .service, such an inference i* 
completely rebutted by his ileducting out of the wages 
for tlie period of absence. And it should seem, from 
tlie case of Paxdt f v. Burnham (a), that a clear dis¬ 
continuance of the service is suiheient to prevent a 
settlement, although there be not a dissolution of the 
contract. 

Scarlrt/, contril, referred to stat. 2 C Geo. 2. c. 19. 
s. 2. which empowers magistrates to punish servants 
for misbehaviour either by commitment to the house of 
correction, or by abating some part of their wages, or 
by discharging them from their service, f lerc he was 
stopped by the Court. 

Lord EiLExnonovoii C. J. It would be cliprly 
against the policy of the law if the servant by his own 
act of delinquency should have the power of dissolv ing 
the contract. The justices have that pow’er, bat thqr 
have not exercised it. The imprisonment of the ser- 

(a) s Bett, 130. 5th tdiU 


rant 
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1814. 

The King 
against 
The Inhahl* 
tan's of 
Basiton-iton- 
Inwci-L. 


vant was so far from being a cessation of the service, 
that perhaps his labour might have been requiretl of 
him by the master even while he was in prison. Then 
what farther circiimstunces appear r.pon this case? It 
is stated that the master detlncted tlie wages lor the; 
period during which the j>auper was absent. Ihit alter 
that pcrifKl he returns into the service, (tlicn indeeil he 
was marrieth but he goes on under the old contract.) and 
nothing passes between the master and the servant with 
respect to any alteration, or any mwv contract, during 
the remainder of the 19 month*. 'I'he ma^ster indeed 
had an election to avoid the contract, but he made his 
flection to continue the pauper in his service, whie!) it 
was ill his power to do. In 7 »Vr v, Sorth Crnii there 
was an incomjilcte service. 


Le Blanc .T. 'J'hc pauper being singlf when he was 
hired was ce.pable of gaining a setilemcni. and hi> mar¬ 
riage tiuring the year will not p'.i vi'iit ii. It aj j". at:, 
then that in consequence of hi.s ini«ur ing a horse, a com¬ 
plaint was made against him by his master, and he was 
committed; but at the end «»1 nine days his master ap¬ 
plies to have him released, and takes him back again 
without any fresh agrecmeiit.; and lie goes on upon 
the looting of the original hiring until the cud of 
19 nu>nt|is, hut he receives no wages for the time he 
was in custody. On this statement I think there was 
not any dissolution of the contract; the master might 
have <lischarged him, but he did not; he must then 
have returned on the footing of the old hiring. It is 
said indeed tliat there was an interruption of the ser¬ 
vice, but during the whole time he was subject to his 
noastcr. It was midcr the authority of the contract 

II that 
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that his master acted when he punished him for mis¬ 
conduct ; therefore it was not a dissolution. Tlio 
master might perhaps have elected to dissolve it, but 
he has not done so. Neither do 1 think this was an 
interruption of the service to prev«it a settlement. 

Bavley J. The relation of master and servant 
continued notwithstanding the commitment of the ser¬ 
vant procured by the master. The commitment did 
not set free the servant from his contract to go wbere- 
ever he pleased after the imprisonment ceased. That 
would be allowing him to avail himself of his own 
wrongful act. Then as to the service during the nine 
days. Perhaps the servant could not strictly be said 
to bi' actually serving while in prison, but there was 
a service for more titan a year under a hiring for a 
year. 


DampiEr J. It seems to me that the master Itad 
no intention of dissolving the contract, for instead of 
that, be hastens back the return of the servant by 
begging off liis punishment ti»r the whole of the period 
except nine days. 

Orders quaslietl. 


You II. 


Z 


1814. 

The Kiito 

The Inbahi-' 
tantt of 
BaRTON'OPOK 
Irwell. 
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Vutsiaj, 

Feb. ttt, 

A writ of error 
may operate as 
a stay of pro¬ 
ceedings, 
though sued out 
before inter¬ 
locutory judg¬ 
ment- 
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Emanuel against Martin. 

sJiewed cause against a rule for setting 
aside an execution for irrcgularitVf and having 
the money restored which had been levied under it, on 
the ground that the execution issued after writ of 
error. He contended that the writ of error did not 
operate as a stay of proceedings in this case, having 
been sued out before interlocntoiy Judgment; and he 
cited Hitl V. Tebb (a), avhere be said the Court seemed 
to .agree that in general a writ of error returnable before 
die signing of final judgment would be ino{icrativc. 


Le Blanc J. (the only Judge in court). It has been 
dcteriuinetl that a party may sue out a writ of error 
before final judgment; and I do not see why he may 
not before interlocutory judgment, 'llicrc seems to be 
no reason for fixing on interlocutory judgment as the 
point. And he referred to Somerville v. White, (b) 

Rule absolute. 


Comyn in support of die rule. 


1 -Vnt* ipB. 


d) i Em, 14^. 
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Crosby and Anotlier against Olorensiiaw. 

^^^SSl^MPSIT: the defendant, after notice of trial 
for the last sittiiif^s in Trinity term, obtained leave 
to withdraw his plea of tlie general issue, and pay 
67/. I os. into court, pleading the same plea again, 
which he accordingly did. Afterwards the plaintiff 
counterniandcd hia notice of trial; and in Michaelmas 
term the dei'eiidant obtained jutlgment as in case of a 
nonsuit. The Master, on the taxation of costs, al¬ 
lowed the plaintitf his costs to the time of paying the 
money into court, and the defendant his subsequent 
costs. A rule was obtained on behalf of the defendant 
for the Master to review his taxation. 

Palty shew«l cause, and contended that tlie jdain- 
tiff, notwithstanding the judgment as in case of a non¬ 
suit against liim, was entitled to his costs up to the 
time of paying the money into court. He admitted, on 
the authority of Stodhart v. Johnson (o), Stevenson v, 
Yur/cr (b), and Kabdl v. Hudson (c), that if the plaintift' 
had proceeded to trial and failed, it would have been 
otherwise; but the distinction is expressly statetj in the 
two latter cases by Btdlcr J. to this effect, that the 
plaintiff is entitled to his costs up to the tune of paying 
money into court, if the application be made before 
trial. Here the application has been made before 
trial, and the jdaintift' has not taken any step since 
the payment of the money into court. And therefore 

(-) 3 r. R. (tsi. (i) 4 7. R. JO. (.) Hid. 

Z 2 tlus 


1814. 


7hurti/^t 
Fei. 3d. 

I'he pldntiiT is 
not entitled t* 
costs to the 
time of defend* 
ant’s paying 
money into 
court after the 
defendant has 
c-btiined judg¬ 
ment as in case 
of a nonsuit 



33« 


CASES IN HILARY TERM 


i 8 i 4 « 

CKi’-dT 

tt^cinU 

Ol.ciirK.*UAtr. 


this case seems to fall witliiii the rcastni of St'anntur v. 
Bn(}^r{(i): ♦or tlicro, though the detendnut h.'ul not 
obtiiinetl jmlgniern as in ease of a nonsuit, which is 
the only ddfen'iice hetutn-n the two cases, he was in a 
condition t<> have <>l>taineii it; and tl»e obtaining it will 
not vary the case, because that i> flic act of the di ti nd- 
ant; amJit is”iinmaf<'nal uhat stej»> liie <h fetaf ojf iiia;. 
have takin. providitl llie plaintiif iia.s not procenh d. 


X. Cia/lr, in support of thi' rule, said the only 
question was. wlu ther judgment as in case of a nonsuit 
was not of like force in this respect as a judgment 
upon nonsuit. Ami he referred ti» slat. 14 (Jtr. z. 

i'# I y • SS• 2y ^ • 

Lord ELi,r.N*i}oRoi (.ii C. J. I am inclined to think 
that a judgment as in case of a nonsuit is tiie same in all 
its consequences as if the party liad proceotletl to trial, 
and the defendant had obiaimd juiiginent upon non> 
suit or verdict. 


Bavi rv .1. If the plainlifls had applied for their 
costs before the rule for jadgim tit as in case of a non¬ 
suit was made ab^<lute, they would have hail them as 
of course. 

Btr Curiam^ (d) Rule absolute, (c) 

(a) 8 r. P. 4c2. 

a J. wjs aLst r.'. 

'f Sc« Buruj.,'! V. Uju.ct, t T. R. 371. Louk y. IViight, 8 T.R, 486 
-I'i ■. . j. 
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The King a^ai/i.si The Inhabitants of the 
Township of Nethlrthong. 


.'!}>pcal to t)if quarter sessicuis for the West 
]?i'l:’i^r Y'nfis/iiri', against an order of removal 
fr> in i;/” in. I'l.'lij;) i ! .\('//n’r7//o;/g to tlic township of 
the K'j'oiidi-i.r - ea!l<‘(l : jierson, who was a 
r;‘i ii inli.ihit.it i. iitui ovii^cor f f the pi>or of the 
toM ii .lip o! .N-who jirooiieed a certificate. 


(lalfii 111 tlir _\e.ir r”c' 
• u’k.iow!. iliiiii” ti.'. 

1 ). long It' //'.'/■'•■■v. ’’it 
liiiH iv f'orr Muh ceitilw 


iron; //ow/t y ti>-Vt,'/nv7/ic//4g, 
gr;:i(il'!fher and fatJier to 
• ■ an; e'iantV couii'cl objected 
ai t)i- rnlived and read 


in (vi'!i-iice, soiiie account niU't be gbeii o‘ it, and 
whii’Cc it caim. wliich li -conteniha! the witness was 
not conipoi; ill to give, on account of his being a ralcii 
iiili.i'.iitiint ol .V',• and the Court being of 
th.it ojiiiiioii, retii.'od to peri'iit the witness to give 
twiiunee, and ilischarged the onler, subject to the 
opinion of ilii." Court, whetlier <aeli e\idence ought 
to have been ri'iiaved. 


\\’heu tills case was called on, 5 '.'</ico/, in support of 
the order of ses.siuns, admitted that after the ileeisiou 
of//c.r V. It//tun {a \ he could not .sustain the ruling 
of the sessions; but he pvayeil that tl»e case might be 
remilied to be heard on the merits. 

Lord Eu.r.Nnouoi i:ii C. J. I remember upon the 
trial of an action lor ;i laUc return to a mandamus, a 

(.. r r. R. 

Z 3 ,.vi p>'r..tcr 


1814. 


Smurdty, 
Feb. Jltu 


A parish c;.rti> 
hcatc of more 
tiiaii 30 years 
date, ftcknoW' 
(edging tlie 
pauper's grand •• 
tatlier anJ fa* 
tlicr to hel-ing 
to :lic .ipi cHant 
(larU: . pro- 
i‘...ccd by a rated 
i.iiidbaant vsHd 
\«as Overseer of 
the respinideiit 
pariah, was 
held to he evi- 
lieiicc, though 
it wa, objected 
tr.at -time ac- 
e ji.nt aHvjl.i be 
1 It', it, and 

t: at tt.e wit* 

1 •. wj.' not 
L .r.:pe;cnt to 
g.vr tt it ac* 
e.H.r,t : and it 
aceni- tiiJt if 
nterssai'j lie 
might be txa- 
mined as to I’le 
custody. 
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The Kim! 


The liilubi- 
ranti of 
NethcK' 
Tnosc. 


corporator was called to protluec some of the corpfira- 
tion niuniinents and objection taken tf) his julnii'isihi- 
lity. But Lord Knn/on said that he shouM hold hirti 
capable, as a tlepositarv of the nnniiineiits, of bei:’}; 
brought hu’ward for the purpose of producing tinn;, 
and that if the party «>hjerting Misheil to in<juir» as 
to the custody he might, and that Jit' would receive tJie 
evidence. If the parlies choose to stam! on such a 
point as this, it may be as well that they shoiiltl abide 
by it. 

Curiam, Order ol' Sessions tjuaslicfl. 


Scarit/f, who was against the ortier, mentioned the 
>tat. 3 (i. 2 . (\ 2Q, >•. 8,, which tlirects that a certificate, 
after it has been allowed, anti the oatli of it‘ e\icu- 
tit>n ccrtifietl by the justices, shall be evitltaice w ithtuit 
further jn oof. 


Stf/ar/fj', 
/'fs. 5th. 


The KiNt; against The Inhabitants ol' 

QlAlNTOX. 


An indenture ''Pl IE Court of quarter sessions for the couniv oi 
biiidin;: oti: an X . 

apprentice w;ih Buc/.'inghumj upoii appeal against an order lt»r the 
tlie trustees of removal oi IIcm y Ilan-nj from the parish oi' (^uai/i/on. 
bequeathedlrlr i" county, to the parish of Ihcestrr-Marhi-Eml, 
pwr^appren in tlic county of quashetl the Older, subject to 

tices, which was the opinion of this Court on a case: which -statctl in 

executed hy the * 

apprentice and substance that by the will of the late Lady \’iscounles.*i 
the master, and ,, . „ , , . t- ' • 

recited the iS«j/ mnl Sclc 20001. were given to lour trustees in trust, 
trustees to be 

parties, and in which the considrration paid by the trustee* to tl«c rrastci was* fated to 
be ao/., was held to confer a settlement, thouirh it was not exi-cutcd hy the tiusircs, and 
though the master actually received oniv 151. 6.f., the residue being retained li> (hr 
agent of the trustees fur costs and expenecs ol the binding. 
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with the interest thereof to put out yearly six poor 
boys of the parish of Grendon, and six others of the 
parish of Qtuiinloni apprentice^ with power to the 
^ trustees, when reduced to two, to name two others. 
Conformably to this power, upon the d(»ith of two of 
tlie trustees, two others were named by the survivors, 
under tlic authority of the Court of Chancery, and the 
money, together with other personal property of the 
testatrix, w'as, under the same authority, directed to be 
vested in their names in government securities, upon 
the trusts above mentioned, with power to them to 
advance upon the putting out of each boy a sum not 
exceeding 20/. The pauper, on the 23d of November 
1811, being tlicn a poor boy, aged 13, of the* parish of 
Qiuiinton, was, with the consent and approbation of the 
then surviving trustees, bound apprentice to J. A(la?ns 
of Bicester lor seven years, for the consideration of 
zol., stated in the indenture to be paid to Adams by 
the said trustees, wlio were also recited to be parties to 
the said indenture; but it was only execute<I by the 
pau{i€r and Adams. 'J’his indenture was unstamped, 
and it appeari>d that Adams had actually received only 
16/. i^s. 6d.f the residue of the 20/. being retained by 
the agent t»f the trustees for the costs and expences of 
the binding. The pauper served under the indenturu 
at Bicester more than 40 days. The question, for the 
opinion of tlie Court was, whether the indenture witf 
void on account of the trustees not having joined 
in the execution; or on account of the consideration* 
mojicy being untruly smtetl therein; on which latter 
ground the justices at sessions dedded in the af¬ 
firmative. 


331 ^ 

1814. 

The Km* 

Tbc labsbi- 
tmnuof 
QoAlMTeN. 
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Tli« Kim* 
o.f -’ 

The 

ol 

AiNToN. 


Jit St, in support of the order of sessions, relied upon 
stat. 8 Ann. c. 9. .f. 35., which directs the money re¬ 
ceived or paid or aj;reed for wiili every apprentice to 
be truly inserted in the indeiiluro; anti urj^ed that tlie 
true consideration was not the gross smu agreetl to be 
given by the trustees, but that tthieli iJjty agreed to 
give, and vliieli the master reeilvetl, after payment of 
the costs and expenecs t>f the binding. Atu! npojj tlie 
other point he ctnUerHleil that the linstee' not having 
joined in executing tlie indenture, this coulil not be 
said to be jdacing out tlie aj'juentice bv t;;- at llse mjIc 
charge of a public charity, so a^ lc» f.d* within the 
exemption frotti the str.ii;p duty imposed In stat. 
48 G. 3. r. 14Q. (<.’\ And In* compared it to the case 
('f a parish indenture, to which the parisli ollicers must 
be parties. 


But Lord Ei.i FNHoitin i.ti C. . 1 . s.'iiil, upon tlie latter 
point, it rippi aretl that the me;uy was paid out of the 
ti;nds of the putdic ihariry, anti that it w.-i' jiaid by the 
tiiistics ill the cxi'cution c>f their tnist: and tliat they 
acted very wisely not to itnolve tlmn-elves b\ becom¬ 
ing parties to tin- covenant. Anti e.s to the other 
point, that the consulcration was f'ull\ siatt'd. K\t'n if 
a stamp had bet n necessary, the etuisideratioii woultl 
have been sullicicntly staletl, for it is stated against the 
party’s interest, {h) 

Per CuridJn, Ortler of .'sessituis tjuashtnl. 

Gitrney and AVttg were against the order of sessions. . 

f 1) fiched. pari t. Apprcnticoifiip and Clcrkiliip. Lxemption*. 

(») See Ktx y.Ktjmhatn, j £eil,30g. 
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Ali.en against Snow. 

plaintiff obtained judgment agiiiilbt the defend¬ 
ant, anil afterwards proceedetJ by action against his 
bail, and having recovered, took them in execution; 
but one of them itecmning bankrupt and obtaining his 

certificate, was tlischargeil out of custody, and the other ihoilgh one of 
, ' I- * • 1 , iht hail become 

was also dischargetl on payment oi 54. m the pound, bankrupt and 

but upon an e.vjire'S uaderstiuiding that the plaintift'was a'd^theTthei' 

at libiTtv to proceed anaiust t!ie deieiidunt liir the residue i«: <li»- 

* ' , cbitjred on pay* 

of the debt and ct*sls. And flow, the deteiidaiit having mc.-.t oi ^j.in 

the pound, and 

been taken upon a cupia? ati saiisl'aciendum, JVaUun upon an undcr- 

,• 1 » *• 1 • 1- 1 II 1 Minding that 

appl;<‘<l lo trie Court tor tiis discliarge, and that the thephintitTwas 

plai..' .ft ■'li<-ul(l pay the costs of this a}>plieation; and p^,oc”ra’^^againi: 
he ret'eri\‘d to ease 1/ fur tlit- rule that if poac-.p*!. 

the jdaintil!' take the bail, altbougb he had not full 
sati'tiicLioil, lie ‘hall never al’terw;;id> meddle «ith the 
priiu ipal ; and the same Mas reeogni/ed in i ItoU. Abr. 

ALicrutin-: (f h And tlie reason seem> to be, that other¬ 
wise the princijial woultl be liable to make satisfaction 
twice, for lie i- liable to bis bail; and it is not a very 
common practice to lake the bail. 

Gasclct sliowwl cause, and cited v. .Vo/c [b) 

to shew that altbougb execution be taken against the 
bail, and they pay part, yet the plaintiff may afterwards 
take execution against the principal for the residue, the 
bail being previously at large; and this was said to be 
the constant practice of the Court, and that in Miggen’i 

(c) Crc. yac. ^10. S. C. 2/t.i/i/. 68. 1C Tilt. Ah. S 7 i- £.Xif!iti~-: 

(O ».) pi I. 

(^) I SiJ. 107. 


34» 


1614. 


JH^aJay, 
ftb. 7th. 


If plaintilTsue 
the bail by ac¬ 
tion, and take 
ihtm in ezecu- 
tifiii, he cannot 
afterwards take 
the uiinciDat. 


vase 
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1814. case it must be intended that Uie bail were in custody. 

It is true Uiat the rcjwrtcr has subjoined a quicrc; but 
in Frccmafi v. FaraUor of Freeman (a) it was expressly 
adjudged, that without satisfaction by the execution 
against the bail, the plaintiff might always charge the 
principal. And in yhtree v. liallard {h) the scire facias 
against the bail was holdcn well, though the plaintiff 
had taken the principal : and Chlibartf v. Norris was 
cited, in which it was resolved, where the bail was taken 
first in execution and afterwards the principal, that 
they should both be ilctaint'd until satisfaction: which 
goes much Ijeyond the jiresout case. But supposing 
the rule to be as in I{i}^cn\ case, the present is taken 
out of that rule by the exjiress understanding at the 
tiitK', that the plaintiff should not be prejudiced in his 
reimdy against the principal. 

I.onl Km.eniioroi'gh C. . 1 . I think there has been 
Ik'ic body f()r botly. 'Fin* plaintifi' cannot have both ; 
he ea.'inot resort from one to the tUher. 

Lr. Bi AS( . 1 . 'riie plaintifi’ elcctotl to take the b.iil 
in cxeculitm, which was satisfaction. 

BAYi.rv J. In Freeman v. F.-u-rnlor of Freeman it 
was n<»t pleaded that the party luul taken executitm 
against the bail, ami therefore n <4 sht wn that he was 
sati'fied. And in Astree v. liuiUtnl there were twt» 
prineij)als ; one only wxis taken, ami as to the other non 
est invei.tus; as to him therefore there was a forfeiture 
of tire recognizance. 

Fet' Curium^ Rule absolute, but without costs. 


\t> f Ctf (>• ^ M. 


{ 1 ^) 1 315 
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1814. 


The King u":ainst Pascoe and Another. 


Mmiajt 
Ftb. ^xh. 


U i’ON’ a rule nisi f(>r a mandamus t*) the dc'h.'ndants, if the oTerseers 

two justices of tlic peace of the county of Corn- ofVheir^a^***'* 

wall, coinmandinf; tlieni to grant a warrant of distress ‘w«> 

fu-levying i ii'rf. upon the goods of Ih Kcs~ c'»l sessions, 

^ > i/y and It. Ihibn-t '.i, late overseers of the pot>r of the justices to 

Ltuhn^tti in the said county, it appeared from the balance to their 

affidavit in support of the rule, that die accounts of whiS*orderis 

the said overseei> for the vear ending Easter 1813, fitted on 

• ari>eai. refuse 

were suhmittefl to the defendants at a sjiecial st'ssions to pay such 

balance, the 

for allowance, when tlie deferulants disallowed several two justices 

may issue their 

iltnii'. npon oUjeetion taken, amounting to 43/. is. i lid., warrant to levy 
, , * , , . , the same under 

anti made an ortler on the said overseers to pay over ^cf;. 3. e 49. 

the saiitf lt> the present over>eers. The late <»ver>ccr? option of one*'* 

annealfd against the order to the next taiarter st*ssions. t)>e succeed- 
* » ‘ * c'g orc»^secrs, 

which appi'al was tiisiiiissetl for want ol’ a sufficient altho.'gh the 
‘ rest of the 

rt'ettgni/aiice: hut notwilhstaiidiiig suc-h ilisinissul they c.'iurchsvardens 

and ovff'Cers 

refusetl tt» jiay i>ver the balance; wliereiijHm ajijtlicu- refuse to concur 
tion was made to the defendants for a warrant trf dis- Pon'nhcrefore 
tri'ss, to lew the same on their gtiods. Cpon this a , 

suinnums issued, atui the late overseers attended tlic 

warrant upon 

defendants, t(*<rether with one of tiie two present luchapphea- 
churcliwanli'iis, aiui two ot tlie iliree present overseers, planted a man- 
when it ajijieareil that they had jiaitl over 3/. 8s., but 
refused to pay the remainder. \Vhereupon the dc- 
Icndants wi-re reipiiretl by one of the present overseers 
to issue their warrant of distress, hut as the other two 
parish officers refusixl to concur with him in the appli¬ 
cation, the defendants thought they had no jurisdic¬ 
tion for want of tlie concurrence of the major part of 

the 
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1814. 

Tfic KiNfi 

;;. :>:st 

V.\. M'oe. 


tlu“ present churchwardens juul overseers, and theiTn|nni 
refustnl to issue their warrant. It uas stnit'd that the 
overseer who made the request ua.- not able to pn,HMire 
anv other of his collea/;iies to concur with him. 


Ihii/.'u shewtHl cau«e, ami contended upon the con¬ 
struction of stat. ii. y. r. that llu warram ol the 
jtisliees could only is>i.«‘i.| oi. t lea.pj licalion of the major 
part at the lea«>t ol the suli>eqji. iil churchwardens ami 
overseers. The statute enacts that *• in ease tlu late 
churchwardens ami i>versei rs, c>r any t>t tlu iu, shall re- 
fuM'. i\i. ii sh ii. ..;io j..a\ he lawful for tlu (jji-iit 

cl'i/yf. e;l)_\ warrant tVoni a.nv '.ic. r 
in<'r( ju-ticeN. to all .'leii tie,..." ;•;< . Inf it;. . 
th.'tt the t oi!< ciive (j'ltle (it tm jiari'l t lnct r- nt'i't aei in 
thi- insta.uce. lor otl.erw i>c tie' '.o.tioe w-. I'li !; tvi aildi d. 

or fmy oi' them.” :;s it juis d >ii( in sjuaki;:!^ of the 
late nversctrs. 'I here is not any f:round in thi' ea'c li' 
in.'pute fraud to the ovf rsceis who tift.o- to • uncu»'. 

Gosrl-r. contra, said fh.'it the sititule did not e\- 
pres^y recjuire that any application at all for the war¬ 
rant should be inaile 1 > tlie justice- l»y tile ehiirth- 
wardens and overseers, hut only that ,7 s/mulif hi fc'Hu! 
for them by warrant Jrovi th, ju.'firn-, and the object of 
tiic act' is again.st the eonstnution eont«-ml('d lor oti 
the other .side; because the 41 /.//i. c. 1. 2, 4. and 

17 Geo. 2. r. 38. .<t. 3. are imperative iipoti the overseers 
to pay over the bnlatjce to their successors, ami the 
present act was only meant to usccrtaitj the balance; 
and thcreforo to hold that it alters the obligation of 
the overseers to pay the balance, and leaves it in the 
option of their successors whether they ihail tlo si> 


10 


or 
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or not, would be against the object of the act. And 
tor a like reason it was held in Ilex v. Sir J. Carter (a) 
that an appeal to the sessions against overseers’ ac- 
,counts did not j)revent the magistrates out of sessions 
from enforcing the payment of the balance. Anti ac- 
cortling to lux v. justkea Somerset {b) the Couit 
will not sHifer tiie l()rnier and succeeding overseers by 
colluding together to disj)enst* with the statute. Great 
inconvenience may ensue if it should be holdcn ne¬ 
cessary lor all the parish onicers to concur in this in¬ 
stance, for unless this mode of compelling ])uyincnt can 
be enfor(S.-(l, it may be doubtful if there be any other. 

The Court heard a part of the above argument on a 
former tlay, after Lord Ellcnboi o\toh C. J. had left the 
Court, and doubting at that time whether this statute- 
*ble remedy could be enforced except at the instance 
of ilu>sc who they said seemed appointed by the statute 
lor enforcing it, adjourned tjie case. But oij this day 
alter further argument, LortI Ellenbormigh^ C. J. Ijeing 
present, the Court said, that without imputing fraud 
m this case they should be restraining the meaning of 
the statute too much if they did not put it into motion 
upon the a[>})lication of any one of the overseers; 
that the mischief of a more strict construction would 
be great, for then the dissent of any one of the church¬ 
wardens ami overseers would have the effect of sus- 

♦ 

pending the statute. 

Per Curiam^ Rule absolute. 


i8i^. 

The Kiko 
ajaitat 
Pascoc. 


(*) 4 T R, u') 


(i) i Sir. 992. 
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JIfOk/n, 
J\i. ;ih. 


The Court will 
not stay pio- 
ceeciitigs in a 
quo warranto 
information 
until the prose¬ 
cutor give secu¬ 
rity for costs, 
on the ground 
that the rehtor 
is in insolrent 
circumstances, 
where it ap¬ 
pears that he 
is a corporator, 
and no fraud is 
suggested. 


The KiNfj, on the Relation of’ 'J*nos. Crane, 
against Sir W. \V. Wynne, Bart. 

J^yARK anti Richardson sliewptl cause against a rule 
lor SrtayiiitT proemlings upon an information in 
nature of quo warranto, for exercising tlie office of 
mayor of Chester, until security given by the prosecutor 
for costs; which rule was obtaintnl on tlic ground that 
the relator was in insolvent circumstances, having failed 
in business ulH}ut two years ago, ttben all bis sttu-k was 
sold off^ and he paid 8.'. in the pountl; and that Ik- was 
now a journeyman book-bimler. ’I'hey contended that 
as it appearcfl by the affidavit that C'raiir was a freenum 
of the corporation, bo was as such intercsteil in making 
his complaint, and was not like a njerc stranger: the 
statute (cr) bad assigned him to be the relator. And tbif 
is an application of the first impression. 


Abbott and li. K Jones in support of the rule denied 
it w'as entirely without precedent, and cited R. v. 
iMthanif B. It. E. T. • 764 (i), where a similar relief 

bad 


j) ^Ain. f. JO 

(i) K.yt. La:i.^:, .we were favoured with thishy Mr. J>ta!!ry). 

Etfx/cr I 764.—- An information in nature of a quo warranto war 
exhibited againxt Jiku Latham for usurping corporate fraiichiscx in tlic 
borough of IVigar, in the county of Lamaster, upon the relation of one 
'Ji'ru Ct.kc the younger. 

trinity I764.>—The defendant pleaded a ipecial plea, to which the 
piotecutor replied, and the defendant rejoined. 

Ttin.'Vzc 1764.•—Before (he prosecutor xurrejoined, the defendant 
obtained a summons from one of the Judges for the pro>ecutor to shew 
cause why all proceedings should not be stayed until a better relator 
entered into recognisance. I'pon which the prosecutor served notice 
npoa the defendant, *' that the Duke of P»rtlaud and 1 j other persons, 

« or 
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had been granted. And they said that the practice 
was, for the parties upon whose affidavits the rule for 
the information is obtained, afterwards to make such 
•jterson as they think fit the relator. So that the relator 
is not the real prosecutor, nor dijcs he in this instance 
state himself to be such, or appear upon the affidavits on 
which these proceeilings originated, but he is the mere 
creature of the prosecutor, as the Court must intend. 
And his being a freeman will make no difference, for the 
statute admits any person to be relator, although tlie 
application for tlu‘ information must be at the instance 
of parties interested. 

Lord Ei.len'horoi'gh C. J. If it had been suggested 
on the affidavit, that at the time of the application for 
this information, Crane was a mere stranger, and that 
his name had since been inserted in the proceedings, as 
an instrument in the hands of others, without any con¬ 
cern hiinsi'lf, that might have made a difference^ and 
furnishcil something like a strong case; but here it 
ajipears that he was a freeman, and if a stranger hits a 
right to be the relator, a fortiori, he had; and we must 
assume in the absence of any sUttement to the contrary 
that he was concerned. If it had been shewn that he 
was a mere faggot, it might have made a case to call 
upon him for an answ’er, but here all that appears and 
is admitted is his poverty. The Court only say that 

" or one of tiiem, would entci into the uwal lecognizance to ptosecuie 
“ the information in the place of Grj.e, to whom the defendant 
•' had thought proper to object,” 

And accordingly Gcergt of Wrothani park in the county of Mfid- 
iShitx, Esq. entered into such recognizance, and the information was 
amended by striking out the name of Jihn Grace as the relator, and 
substituting the name of Mr. Byij' 

Like proceedings took pUce on like informatioos against ThfKtt 
Aiasceark and H'Uliam 

tbi? 
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1814. this application in the precis' form in which it is now 
tTIT” . cannot be sustuincil. TTiey do imt pronounce 

•n Rrlaiicn of as to ally Other i{>nn of ii})plicntion. 

CHAM, 

s Hv' w ^ Curiam^ Rule discharged. 

Wynne. 


f.-a •'.■ry, 
lit. 7th. 


W.^TCiiouN' against Cook. 


It is too late for 
the dcfetxlaiit 
in the term 
after judgment 
signed and exe¬ 
cution leried, 
to apply to rn- 
ter a suggestion 
on the C'lUi t ot 
con-cience act 
to deprire the 
plaint id* of tr's 
costs, if he 
could iiaie 
applied ill tl.e 
same term. 


defeiulant suffereil judgment by default, ami a 
writ of iiKjtiiry was executed; ami on tlie 2(1 of 
Novembt r last final judgment was signed and the costs 
taxed. Iti the same iiunith execution i.s.sued thereon, 
in discharge of which the defendants paid into the 
hands of the sherifl’ izt. y.'. 6(A 

E. T.a'xcs moved, under tliese cireumstancos. for a 
rule nisi to ivfer it to ilie niasU r to see wlral wa.i due 
to the plaintin’ the eonmieiieetm tit of this action, 
amh if a sum niA exceetiitig q/. 'lii-tiUi t^ipear to huvu 
been due, to i.jler a suggi stitm on the roll under the 
court of conseience act f;-r ilie hui.dred of Itiuct- 
/uath{a), to deprite tJie jilaititifl' of his costs, and 
that the residue in the Iiaiids of the shtTiff luight be 
returned,Ixc., upon an aHidavit ‘•lating that thedeleiulunt 
was resident within th» huiulrei*, and that the damages 
awarded on tlie writ of iruptiry ainounud to no more 
than 3/. (is. and that the tiefendant's attorney, on 

searching at the Master’s oflice on the 3Jst o{ Janiuiiy^ 
found that judgment had betii entered up as aUive. 
'JThe Court having expressed a doubt whether the 
application was lurt out of time, the judgtneul having 


(«' -’Oi. I. (.4, 1.14. JLoi'al «n 4 pcrwtul. 


been 
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been sif^notl last term, he referred to Fuoi v. Coare (a\ 
and argued, as in that case, that sucli objection could 
ii<»t hold, when' the ground of the np])Ucatiun was that 
the jiiilginent was void for tlie costs. But 


1814. 

Watc^ioiin 

Co«K. 


'I'/ir ('owt distinguished lluit case, inasmuch as there 
the defendant had, beliav final judgment in the second 
action, tendered tlie debt and costs in the first, and given 
notice to the plaintiff not to enter up judgment for 
costs, and afterwards canu* to the Court as soon after 
executioti issued jis he coulil; and the whole was a 
vexatious proceeding. But hen* the judgment was 
regularly signed last term, and when the Court is re- 
(juired to do such an ;k-1 as to s(!t aside a jiulgment, 
the application ought to be made with ail comifton 
speetl lor the sake of convenient'e. 

l\ i Curiam^ Rule refused. 


*•) 


r. i. c*;S:- 


Waiiwick and Another Collins. («) 

■ Sth. 


I 'lEBT on 2 ik 7a/:e. Ci. c. i for not setting out tithes Th: rule ofliw 

1 I 11! * fci J-tcrm'.niiig 

of burlev atid oats ill 1S1 2 Pica, nil debet. At wii-.a Is barreu 


the trial before IVotni 15 . at the last assi/es for Cionbii- i x j E.^.6. 

f. t !S whether 

tlic lanii !“■ f'! .'.k!: .! iij.aire a> to rc<]uire an ti:-■: "•.‘v exfience in t! e niar.v:::.'.;^ or 

tilhnji l i t't '.i; i. in'.i- .• piope; .■•rji,. o. ; .nnt !;.'t ulittiie* a is n. i. rot in its 

liamie sj :,.[ .ti a, a: t i U-.iiij; . lonjrhcd and sown i > pr.'.'ii - of itselT w itlur.it n!-!.u;:rig 
wr tillij;-,- a >.10,1 Worth m>jrc l.han the txpcr.ee o! ['.o pi -.. p, .owii.g. airJ v;;; rrg. 


[■: C'atisc wj: 'luwn against the rule at S(>(i.;...'-* befoie ihit 
!>■' in. 

oS .''ee ino c fiilij pet r. .j-'. >' J- in d-'ivering tii'- . -'•dg- 
ment. 


V a 


,.'.■.■.7, 


Voi,. II. 
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V<*11WICK 

ar.::r<t 

k:J„us$, 


I.:nd, the plaintiffss «fter shewing their title n» farincis 
provetl tliat the land on which the Imriev and oats gr«*w 
was part ofa new inriosurc troin the C(»nnnon allotted to 
the defoiulant. It was part of the ioivst, and had whins 
ami brackens gr«)M i;ig upon if, and a sniaJ/ jtnrtitm o( 
ling. Karly in the siiiniiH’r of 181 i the dch'ndant 
ploughed it, and iinu'd it witli about 35 Curlislr bniiliels 
(105 Winton' per acre, but this was sxiid ni»t to be more 
than was soinetinies used in breaking up old inendow- 
land into arable, and he harroweil it three times, aiul 
again in the following spring ploughed it twice and 
harrowctl it six times, and sowed about seven acres with 
oats anti half an acre barley. It was a inidiliing crop 
the lirst year; and it was ]irovetl that in the then pre¬ 
sent year there was a much better crop from tudy tme 
ploughing and without any manure, ami also that it was 
land of a good tjualily. A witness w ho had an aiijtuning 
ullotni^nt t'l' nearly the same tjuality, and pursiuxl 
almost the same ctuirse <if hu'ilmmlry, but with soino- 
what a snialli r tjuantity of lime at the same periiHl, 
swore that the expt nees tii' clearing, pbiughing utitl 
harrowing, including lime, amouiueii to 1 c/. 13.V. 61/., 
and the t>ther expenccs of sowing, reaping, ike. made a 
total of 13/. per acre, and that he got 8/. per acre fi»r 
the first crop, and for ilie second, which he hatl then 
sold, ii/. I 2 .V. per aere. The produee of ibe first crop 
was iMlwceii six and sevtii bustuls Ibr one, whereas 
tlic return on the ancient hind is 1.1 or 15 for one. 
And several of the witnesses xigreetl, and none of 
them deiiie>d, that if the land in (pieslioii had been 
broken up without liming or manuring, it would not 
have produced a crop worth seed and labour; and it was 
sworn that this exj>eriinent t>f taking a crop from the 

first 
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first furrow hod been made in several instances, and die 
result was so; ami in one instance it was said the crop was 
jrood for nuthinp;, and would not have fed a goose. But 
some of the witnesses said tliat this land would let for 
40.V. an acre, though one of them provctl that he had let 
a similar allotment, after fencing it, for ten years at the 
rate of 2I. per annum an acre, but the tenant was to 
have the land the two first vears rent-free, and that he 
thought that was a good price. All this appeared upon 
the plaintiffs’ case, and the defendant called no wit- 
ncsxe*'-, but relied on this evidence as shewing that the 
land in (juestion would not, upon being broken up and 
sown, have produced a crop of itself without tillage; and 
thc-refore he contended that it was within the protec¬ 
tion of the fifth section of the statute respecting barren 
land. The learned Judge, after reading the clause to 
the jury, stated to them that he In-lieved there was not 
any land in the kingdom so barren in its nature as that, 
when it was ploughed iij> and sown, would not ofitselfi 
even witlumt manure or tillage, produce some sort of crop 
and of some value, though perhaps extremely small, and 
therefore to say that land was liable to tithe which would 
of itself, without tillage, produce any sort of crop, however 
small, and though it would not feed a goose, to use an 
expression of one of the w itnesses, would bo to render 
the })rovision of the statute nugiitory. That therefore 
could not be tlic proper line to tlraw. And he stated, 
as the result wliich he had drawn from the cases, that 
to render it tithuble within the seven years it must, at 
its first conversion and improvement into arable ^d, 
be in its t»wn nature so fertile as to produce of itself 
witliout tillage a civ]» which should yield a profit to the 
oceupitM* ini >ud ihc t wpi'nrt' of ami 

: if it would do that it was liable to lithe for 


J8t4« 

Wakwick 

apuHst 

CwLUiia. 
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Va«i« k k 
C 'HINS, 


the first seven years, otherwise not. 'J’lial the quality 
of the land at its first cultivation and iinprovcincut was 
that to which they wori; to j>oint thi-ir attention, lor if 
it was not tlien tithable it woniil not hocoiue by any 
lertility it nii^hi siib>e(}Uontiv actptiiv in tin.' of 

the seven years; if it onei* ijainetl the exeni})ti(*n, it 
retained it during the m veil ^ears. ’I'liai il’ the .jury 
(laying out <»f their ealeuiatioii the expenee <if'inclosing 
and clearing il of bteekiiis and wliiiis; thought the 
land, after being cleared 'O as to hf' ploughed, was in 
its own nature ?o fertil«‘ tluil it' it had been then 
ploughed anil sown it wonUl of itseif without liming, 
manuring, or tillage, have produced a croj) wortli imue 
than the cxpeine ol' ploughing, sowing, aiai reaping, 
then in his opinion it was not exempt, and llieir vudiet 
should be for the plaiulii;'^; but if ilu-y thought il w ould 
not have produced such a crop without limitig. manur¬ 
ing, t»r tillage, then it was exempt, and tin ir M-rdiel 
ought to he for the deiendanl. d'lu- jury I'ouuil :i ver¬ 
dict for tlie tlefetulant. 

A rule liisi was obtained in the last term for a new- 
trial on the ground of a misdirei tion. 


Scaylct!^ Lilt! dale., Bran-i.air;, ami I'indid, shewed 
cause, and fist they refer!- d to 1 cx 3 /f/. 0. r. i 
.♦.<.5, 6.1 from the latter of whieh s«-etions, tiny said, it 
was manifest that the meatiing <>t •• ham n heath or wast* 
groniur’ within the si.-.tute was not to he conlim d to land 
totally unprtHliiet.i t- cn' incapahh- 01 proiiueiiig any thing, 
because lliat si-clion a-Mimes tiuil such barren, waste, 
or heath ground, mat be.'oi-o lliat time liavc been 
chargetl widi tlie payim-nt of litiies. Ami ifierefbre in 
Pelltb V. Snunderson {a], it was held that inlul might be 

» , > ;o. 
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discliar^i^ as harrei), nltiioi^ii it had paid tithe of 
w<»oJ and lanil). And s<i Lord Cuke says (a), that 
albeit it dotJi yield some fruit, ^■et if it be barren 
> laud (juoad a^ricidturarn, which this branch of the 
statute lueaiit to ndvunc'e, it is within the act, for 
albeit barren p^nuiml, us to tiliuge, doth pay tithe wool 
and laiitl>, \et is it within this act.” This shews that 
there mu-I be some oilier criterion, and not its unpro- 
diuMi\l ie. - aioni. or incapacity to produce, by which 
to jiiil^' of ii" ii.irr; iiiiess within the statute; and that 
criterion -.••.•m- io lie iuul down in several cases. In Hitt 
V. iiu r (' ,1 the wliole Court agreed in this, tliat by the 
slalule barren giamnd is sucb us will not bear corn of 
itselii without very great cost in the extraordinary ma¬ 
nuring of it. And in Fiicm.{c) it was res<.>lvetl that 
such is inten letl barren laud, which before the plough¬ 
ing piMduceil no prolit to the owner: making the 
pioiigbing, therefore, tlie criterion of whether barren 
or 11 It. Again, in .S 7 'e 7 r.:-//v. Lord 

'li.-ick said that it' land will not produce mti.ss dunged or 
r/iidkfd. it 1: IS been considered as eviilence of its beiuff 

O 

barren in its own nature, not proper for corn with¬ 
out uildition.al improvement. Also, in Hutchins v. 
MiiUiihjn where, in i»rtler to obtain a crop of corn 
of ruusidenihle xidue, it was necessary to pare, 

burti, and lime or naumre, using more than the ordi¬ 
nary means of culture, the latul was held entitled to ex¬ 
emption. And in Jonr: v. /,<■ Ikavii i i f)t Eyre C. B. 
recoirni/.ed Lord ILtrdxsickt 's d(M‘trine in Stuckxcell v. 
Terry^ and put the converse of his proposition in order 

(a) 2 hit. 656. (-*! Bji'.s- 166. 

(f) 1 Foysi. 335. 6tl> atsv'l.a’.im. 2 C'wAV. 560. 

(</) i/Vj. 117. (i,. ; -'ti.'. . ! ( / ) 4 ('•■■a.;;,'. I J,-. 
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to trr the csim' then befiii'e him; “ if, wiicl hr, ‘‘ lnn<l 
will Ih'hi* n crop corn xiil/irntf i.r/u tirr in /ill(.\:^r^ it 
must be (]cci^ive that this iaiul is in't suapte iiatura 
stcrilis." And ns to tfir ;H>int dcterniimil in fViit v. 

he observed, that If it could be Mtp}'<n-te<l nt all, 
it must be on other reason* than those ;e-sii^iied in the 
btwk, and on the jKeidiar naiure of the Jaml iit that 
case. The principle, however, of that tiecision. and of 
the decision in .S'v w' c is in) more 

than tho. that land which i> not of it* own naiure 
barren, but l*v neeliircnce or iii iiiis!>andr_\ lias l)cc«>ine 
so. it bv siinplv reiiaoir.jB those impeiliinciu-'. as in 
tlx’ case of eiiibaiil.ine or vh.lining; inarch or IhuKlet! 
lands, or omibbiiie up thorns and bushes, it is regained 
and. sown with corn, it shall p.o tithe presentl\ ; and 
the reason oiven in Iliil.f. is reniarkal>!e, lia- this land, 
faid the Court, luais oootl «'orn, hi ine i< *r;«iiietl. and 
that nithuiit a- tf vnn lii:-^, t»r any on at cost in manuring 
the same, wiiieh proves that it is not barren within the 
intention ot'the statuteand in ('; n. ]Uiz. the Court 
a2ri*e<i dial the statute intends such land as is nierelv 
barnn ;ind matle good by Ibldage or olluT industrious 
means.” Whether, then, upon th»-se authorities the 
criterion of barren ground within the statute shall lie 
lield to be, the not prmlueing a crop upon the mere 
brt'uking up by the plough, without any manuring, or 
without more than oriiinaiy manuring, or without 
very gri*at co.sLs in the manuring, it is submitted that 
upon either of those rules this land comes within the 
exemption. Hut if there should be n doubt upon the 
choice of the rule, it is further .‘•ubmitlcd, that that 


Cr". r.Hz- 
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Jiicharrhon, niul Palfify contra, insisted that 
uiiat %va> eviiicnee onh' had been left to the jury as a 
rule of law; tliat the rule of law with respect to the 
eoiisiruetion of what was barren jrround within the 
statute, was not that such land is barren which, upon 
heiiii^ ph>u»;hed and sown, is not so fertile as of itselfi 
without liming, f<:e. to prcxluce a crop worth more 
than the expence of ])lougl»ing, sowing, and reaping; 
yet that was the rule given to the jury. If land be in 
such a jtretiicaiiicnt it may be evidence of its being 
barren, and to that extent only Lord llard'j:ic/:e con¬ 
sidered it in v. Tiirj/; but even as evidence 

it is not by any means decisive. This ajipears from 
11nst. 6^6., where Lord Co/v, in his comment upon 
the word barren, says, But yet if the ground be 
not apt for tillage, yet if it be not suapte naturii storilis, 
it is not within the act;'’ by which is meant, unless 
the land j&om its bad quality defies culture, not unless 
it makes a profitable return after ploughing and sow¬ 
ing, it is not within the act. And the same book goes 
on, “ if by ill husbandry or unprofitable negligence 
any land become overrun with bushes, furze, w hins, 
and briers, yet arc not they or any of them saiil to be 

A a 4 barreu 


which is simple, and ready of application, and easily 
understood, and above all for the advancement of til¬ 
lage, which this statute hud in view, should be pro- 
feiTcxl. All these advantages may be predicated of the 
rule, if the rule be, whether, after the clearing and 
ploughing, without more, the land is worth the cx- 
jxuee t)f croj jung; Ijut if what are the ordinary or 
extraordinary inoiles of culture are to li>nn a part of 
the rule, it will he complex and for ever varying. 
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barren land which seems to meet jn'ccisclv the pre¬ 
sent case. And Witt v. Biu:k agrees with 2 Inst.% anti 
also w'ith all the cases, except jicrhaps what fell from 
Lord HardxdcLe in SVocXttv// v. Terry. In Ilutcfiins 
V. Maughan the decree passed without any observations 
from tlie Court, but there was this strong fact, which 
is not staled in thc-i*eport, but was afterwards noticed 
by Tyre C. H. in Junes v. Ja- David {a), that ii-oin the 
exposed situation of the lan4 no corn would grow 

r I 

without first incurring the expenec of stone walls to 
protect it from the severity of the climate. So, in 
Byron v. Tamh [h], the ground would not admit of the 
ordinary }>rocess of harrow ing. And the consequence 
of a(.loj>ting the rule conteiuled I'or on the other side 
will be, that all nnincloscd lands, when first brought 
into cultivation, will be entitled to this exeinjuion. 

The cane was adjournetl for ronsideralioii; and on 
this da}'. 

Lord Elli:nijorui’(;ii C. J. delivered the judgment 
of the Court. I’his was an action ol‘ debt on 2 & 3 
Ed. 6. for not .setting out tithes of barley and oats on 
• 200 acres of land in the parish of Wethcrall^ the 

plaintiifs being fanners of tlie tithes. Theia^ was a 
count in debt lor tithes rcceivi tl by the jilaintiffs’ perniis- 
.‘^lon; a quantum valebant and account statc-d, Plea, 
nil debet. The land on which the tithes grew was 
newly inclosed and cultivated. I'lie question ^-as whe¬ 
ther it was exempted for seven years under the proviso 
m 2 & 3 Ed. 6. r. 13. s. 5. And the point for the 
decision of the Court is whether the jury in determin- 

{a) 4 G-wiil. 1338. {h) Cited by £jre C. B. ibiJ. and 4 GviU, 1594- 

ing 
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ing this case have not had their attention directed to 
too strict and limited a rule of law, as to the description 
of barren land within the meaning of the statute. Tlie 
words of the statute must be considered, Lord Cok^s 
comment upon it, and the decided cases. The w'ords 
of the statute 2 & 3 Ed. 6 . c. 13, s. 5. are, “ That all 
such barren heath or waste ground, other than such as 
be tlischarged for the payment of tithes act of par¬ 
liament, which beibre thii time have lain barren, and 
paid no tithes by reason of the same ban-enness, and now 
be or hereafter shall be improved and converted into 
arable ground or meadow, shall from henceforth, after 
the end and term of seven years next after such im¬ 
provement fully ended and determined, pay tithe for 
the corn and hay so growing upon the same.” The 
sixth section shews that land to be entitled to this ex¬ 
emption need not be <jnitc unproductive, because it 
enacts the payment, during the seven years, of such 
tithes as had been before paid. On the other hand, 
the statute does not exempt meadow-land converted into 
arable, nor the converse, nor as I conceive pasture 
(unless it be barren, &c.) converted either into meadow 
or arable. To establish the exemption the land must 
have been “ barren heath or waste ground,” and this 
the party who claims the exemption must shew. 
Further all “ barren heath or waste ground”* is not 
exempted, but only “ such as had paid no tithes by 
reason of its barrenness,” and this also the party claim¬ 
ing the exemption must shew. The description of such 
barren heath or waste land” may be illustrated by a 
description of its opposite “ fertile land,” but the ques¬ 
tion to which the attention of the jury is to be directed 
is, Is it such barren heath or waste ground as had 

paid 
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paid no tithes by reason of its barrenness.” To decide 
for the exemption they must be satisfied that it is. All 
land upon which this question can arise must be land 
first (*. c. never before) cultivated for a crop of ^rain ov 
hay. There is land which is neither fertile nor barren ; 
such land is not intitled to exemption from its want <>f 
fertility, if it cannot lie said to. be barren. I'liere is 
notliing in the words of the stsitiite frdm whence it can 
be collected, that the legislature included all land 
within the exemption, wliicli would not produce a pn*- 
fitable crop by tlu»se steps alone bein^ taken, which 
give it the possibility tjf peorhicing any crop, viz. turning 
up the soil and sowing it with corn. 'I'here are two 
causes of unproductiveness of laiul, one arising from 
tlic mere neglect of cultivation, the other Injcaiisc the 
land is in its nature unfit tor and indis]iosed to receive 
and return the benefits of eullivation. 'I'he latter only 
is protectcnl; all land which has not been alreatly cul¬ 
tivated by the plough is, to u.sc Lortl CoAc'^ wonis, 
(2 Insi. 6^6.) so far no/ apt J'or Something must 

necessarily be done, some labour bestowed, .some ex¬ 
pence incurred, in all ciHi0.s to conquer this inapitude. 
Then comes the question on the limitation in the sta¬ 
tute, whether “ it has paid no tithes by reason of 
barrenness,” (on which the comments made on the 
statute hnd the cases have principally turned,) in other 
words “ whether it be suaple natura stcrilis;” and this 
all agree must be shewn to intiilc it to exemption. It 
seems neither reasoimblc, nor analogous to the common 
course of husbandry, to confine the inaptitude Jbr tillage 
to such causes only as hinder the mesre use and passage 
of the pAugh over it, such as the incumbrance of w(kkI, 
of water, oar furase and whin; there is an ulterior inapti¬ 
tude 
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tudc to tliesc in all cases of new land arising from the 
rankness and foulness of the soil, and, if 1 may use the 
expression, from its unsulxlued condition. If the land 
only rcH]uirc the manure and cultivation ordinarily 
necessary to bring it into an apt state of tillage, it is 
not su/ipte nuturu sterilis. , Sterility ex vi termini 
imports an ungrateful soil: a sort of natural and con¬ 
stitutional in fecundity resisting the ordinary means 
properly applied to remler it otherwise. That the 
mode to wliich the attention of the.jiiry was directed 
for ascertaining the sterility of the soil will not stand 
jis a criterion, i* pretty clear from the consideration that 
it jirob.nbly is a course which no prudent person ever 
ilid ado])t in the cultivation of new land, nor is it likely 
to be ado[)ted, except for the purpose of securing an 
exemption, if this doctrine should prevail. But if that 
g/YY// chcn -fc and indiistnj which I^ord Cohe speaks of 
in the same page of his book (2 Jnsi. 656.) should l>e 
reejuired, if that venf ffreat cost for the extraordinaru 
mamuiiv^ of it which the whole Court in Buck v. 
IVill (rt) adverted to as the criterion of barren land, he 
ncccs.-,arv, then the laud is suapte natura stcrilis within 
the statute, and intitled to the exemption of it. The 
ex])ression in that case- is very remarkable; ** The 
whole Court agreed in this that by the statute barren 
ground is such ground as will not bear corn of itself 
without ve7-if great cost in the ix/raordinaf't/ manuring of 
itf All the cases have expressions of some sort or 
other from w hence it appears, that though the very ex¬ 
pression of extraordina)y manure may not occur, tlie 
idea was in tlie contemplation of tlie Court. In S/ie- 
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(a) 3 Bulit . 166. 


ring ton 
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1814. ringtony. Flt etwoody Cro. FAiz. 475., whicli was relied 
on by the defendant, Lord C. J. Popham's words arc 

Warwick 

“ and the statute does not intend that tithes shall not 

Collins. witliiii sevMl vcars after the maniirance, &c., 

but of such land as was merely barren and made good 
by foldage or other industrious means” Folding was 
not then ordinary'husbandry; afe thnt time there ■was 
great difficulty in keeping sheep through the winter: 
othei' indnstrimis means must be construed other means 
of improvement not in ordinary use, and not of 
the common process of husbandry; this also ap¬ 
pears from the expression of inert Ip ■ barren, \vhi<-h 
means the same as absoluteli/ or positivelp barren. 
In Siockvsell v. Terry a). Lord Hardv.-ic/’e is stated to 
refer to Lord Coke\ rule in 2 Ivst. 656. in these terms: 

If land is in its own nature so bairen as not to be 
fit for agriculture after it is improved, it shall not pay 
tithe; but if in its own nature it is fit for tillage, but 
by reason of wood or other accidental circumstance il 
was not turned into tillage before, upon the taking 
away of that accidental circumstance it shall pay tithes 
presently upon being turned into ullage; for the act 
does not consider the expence but that you may by 
possibility be paid, as by the timber, underwood, &c. 
But if afterwards this land will not produce without 
being dunged or chalked, the Court has considered 
this as evidence of its being barren in its own nature: not 
proper for corn without additional improvement. It 
is admitted that this land produced three crops of com 
without anything but ploughing, but objected that chalk¬ 
ing will be necessary, and so it may in the course of coro' 


{*) 1 Vn. 115. 


mon 
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mon husbandry. But the question is, what was ne¬ 
cessary for the fitst crop ? The way of arguing for the 
defendant would throw the expence on the first seven 
•years, whereas tjhe benefit is to continue for ever. 
There is an expence in gaining land from the sea, yet 
no seven years allowed, tliough overfiown time out of 
mind, because the benefit is lasting; hut an addi~ 
tional expence is necessaiy to make it produce the Jirst 
cropf seven years shall he allowed. It is admitted that 
this land is not barren, and there is much land which 
can neither be called fertile nor barren, that pays 
tithe.” I'or this position, that i/'a?i additional expence, 
&c., no jirior dictum or decision in any law book is to 
be found, much less for the point now' contended for, 
“ that if any additional expence is necessary to make 4 
produce a first crop, yielding a profit, seven j'ears shall 
be allowed.” Upon this authority, however, it is 
in the first jilace to be obsen-ed, that Lord Hardwicke 
only states this as evidence, i. as a circumstance to 
prove its being barren, which is a very different thing 
from laying down a positive rule of law' as resulting 
from the mere fact itself The note in J^esey gives no 
particulars of the evidence relating to the culture and 
produce of the crops on this land; but it is not to be 
creditctl that witliin seven years it produced threx: 
crops of corn without any manure at all; and the fair 
result of the whole is, that the dunging and chalking 
mentioneil by Lord Hardwicke must be intended of 
an extraordinary quantity, and that the three crops 
were produced by the ordinary means of a proportion 
of manure and labour. This is rendered more pro¬ 
bable by a short note of the same case in Bull. N. P. C. 
Ip I., which is not cited as fhom Vesey, and is evi¬ 
dently 
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dently taken from a different note. It is as follows j 
“Lord Hardmckc held such land only within the 
clause of the statute relating to barren land as, over 
and above the necessary ex|>encc of inclosing and clear¬ 
ing, required also expence in manuring, before they 
could be made proper for agriculture; and therefore 
decreed tithe on its being proved that the land bore 
better corn than the arable land in the parish without 
siny extraordinary expence in manui'e, &c., and that it 
had paid tithe of milk, wool, &c. before.”' That the 
words cxtracrriJinari) or great may be dropped out of 
notes, or might be supposed to be meant when not ex¬ 
pressed, appear not only from the difference of the 
expression in these two notes of Siocfascell v. Terty^ but 
firom the different reports of Riick v. Witt in 3 Bulst, 
165., and I Boll. Bcp.'^^^. That in Bvlstrode is much 
the fuller and more particular account of the case, and 
its accuracy', when the doctrine is compared with that in 
2 Inst.f cannot be doubted. In Rdrs Rep. the expres- 
lions are, “ the land is very good land, and bears good 
crops without any charge in the manurance.” — “ Tliat 
such land shall be said to be barren, which of its 
own nature is barren, and is made arable by lahour" — 

“ Such land is not barren w'hich can bear crops with¬ 
out cost.” None of which phrases can be literally 
understood; for what land ever bore a crop without 
<«>st? especially too when they are compared with 
Btdstrodd& note of the case. Upon the whole, it ap¬ 
pears that neither the words of the statute nor the 
comment upon it, nor a view of the adjudged cases, 
^will warrant such a rule of law as has been contended 
for in the present case. The proper inquiry seems to be, 
whether this land was of such a nature as to reejuira 

extraor- 
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extraordinary exponce either in manure or labour to 
briiifr it into a projjor state of cultivation; and the 
attention of the jury not having been directed to that 
•point, we think that the rule for a now trial must be 
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Hassell and Clark, Survivors of Savignac Ttuiday , 

’ Feb. 8th. 

and Patch, deceased, agamxi Long and 
Another, Executors of S. Loxo. 


TAEBT by the plaintiffs as survivors on bond dated A bond made 
the 5th of December 1796 for 1200/. Tlie de- 
fendants praved over of the bond, which was aiven bv 

‘ * o J with a condition 

S. Lo»<' as surety for one J. Edge to Mussel and Smi- -S* 

vigtiac by the name and description of churchwardens, still was col. 
and to Clarl: and Patch by the description of overseers laniLux, aifd 
of the poor of the parish of Carshalton inSurrey. Tliey and^duPesk^ 


also praved oyer of tht; condition, by which, after re- 

i •> J actsof par- 

citing that/.V/iY-had been for some time past and still iMmentonths 

was collccUir and receiver of tlie tax called the land tax, the parish of 

and all other taxes and duties imposed by virtue of whereon”"* 

several acts of {larliainent upon the inhabitants and tire in),ab!tamfs 

parishioners of the said parish, bv means w'hereof he <»f 

‘ ' money, and 

the said Edge received and collected from rfie said conditioned for 

1 • I • T . tire due pay. 

inhabitants and pari.'.lnoners divers large sums of mem by £., 

money, it was conditioned that Eitge should from time time and at*all 

times there- 

aflcr, to the rte.ivtr-gcncral of taxes, S.i'. .a!l .ind oveiy sum which he (F.) should from 
time to time cclicct ami receive Ih'id the inliahit.inrs c>i tli parish for or on atceiint of 
any lax or taxes then impos.-d, or which shouM or u.ii’ht thereafter be imposed on them 
by any act of pt.iliament. vvaj held tohe confii;ed to the runeiic year for whieh £. wa% at 
the uate of lire bond. coHeclor, ulll'ot'gh it did not appear on the condition that lie was 
only appointed lor a year; it bemg ‘■i ewn by t|i>- d. ond.i.>t’.> plea that tiie si-d < flitc 
of collector wa« an annual office, and hr id as such hy £. at th; dart of the l'<.iid 
although by the replication it appeared that F. held ihe otlice not only lor that »c.r but 
ftom thcncc to tire time of exhibiting plait,tilPs bill. ’ ’ 


to 
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to time, and at all times thereat ter, well and truly pny, 
or caqiip to be paid, unto the receiver or receivers 
general for the county Sttrretf of'the taxes and dnlic# 
impttted by virtue of the said acts of parliament, or to' 
such other person or persons as should be lawfully au¬ 
thorized to receive the same, all and every sum ami 
suras of monev which he Edm' should or might irom 
time to time collect and receive from the inhabiittnts 
and parishioners of the said parish, tor or on account of 
any tax or taxe s, duty or duties, then imjwsed, or 'it/iic/i 
should or might thereaj'icr be imposed on them by virtue 
or under the authority of any act or acts of parliament, 
without any deduction or abatement whatsoever, save 
and except such allowance and payment, as was usually 
mode to the collector or receiver of such taxes or duties. 


TTie defendant thereupon pleaded, in his fourth plea, 
that the said oflicc of collector and receiver in the said 
condition mentioned, at the time of the making the sup¬ 
posed writing obligatory, was, and still is an annual 
office, anti that at the said time, Edge lield the said 


office, and was such collc-ctor and receiver as aforesaid 
for the then current year, which year expired long 
before the commencement of this action, to wit on the 
5th of April 1797 ; and that the supposed writing ob¬ 
ligatory was made and delivered to secure the payment 
of all sfjch sums of money only as Edge should from 
time to time collect and receive from the inhabitants 
and parishioners of the said ])arish, for and on account 
of all such taxes and duties tis aforesaid during the said 
year: and so the defendant pleaded performance of the 
condition by Edge during the said year. 

Replication. That Edge held the office of collector 
and receiver oi taxes and duties under the autliority of 

*0 divert 



IM TRfi Fimr-rouETB Tbaii of GEORGE IIT. 


diTers acu of parliamentt mod was such collected 
and receiver as aforesaid not only for the 4|d year 
in the said plea mentioned, but also for divers years 
after that year,' to wit, from thence*to the day o{ 
exhibiting the plaintiftii’ bill against the defendants 
in this respect, and further ^at he Edge after the mak¬ 
ing of the writing obligatory, and whilst he held such 
oilier and was such collector and receiver as aforesaid, 
to wit on the 6th of Hecemhet' 1796, and on divers 
other days and times between that day and the day of 
the exhibiting of the plaintiiEi’ bill against the defend¬ 
ants ill this behalf to wit, at, See., did collect and re¬ 
ceive from the inhabitants and parishioners of thf^said 
jiarish of Carshaltm, for and on account of divers taxes 
and duties imposed on them, by virtue, and under the 

.4!?' 

autliority of divers acts of parliament, divers large sums 
of money in the whole amounting to the sum of ic,coo/. 
Yet the said Edge did not, nor would (although often 
requested so to do,) well and truly pay, &c., (in the 
words of the condition) but hath hitherto wholly 
neglected and refused, &c. Demurrer, Joinder. 


1814. 

Haittix. 
atkl Afwtiwr 
tfaieU 
Loho 

-mnd AmtlKi. 


Eichards 07 ty in support of the demurrer, contended 
that tlie responsibility of the surety was to be conned 
to the then current year, which expired in April 
and for this he relied on Lot'd Arlington v. Merricke (a), 
Liverpool WaterViorks Company v. Mtkinson (i), and 
The Wardens qf St. Saviour^Sy Sout/noarkj v. Bostock (c). 
The principle of those cases is this, that although the 
words of the condition be general and indefinite as 
to time, yet they ought to be construed but for the 

Ca) » Sound 41 J. (i) ^ £<isl, (c) a iVi J?. 175. 

^ 01., II. B b time 
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time ibr which the office rccitetl in ihc condition, to 
which «iey relate, is limited to he holdcn; Ix^causc 
that is most agjreenhle to the intent of tlie condition. 
Therefore in all those cases, though the words used 
were as general as these, yet were thtw construed to 
be restrained bv the recital. It is true iiitleed that the 
recital in the two first <jf those cases statctl the ap¬ 


pointment to he for a specific time, ;iml Jicre it tlocs not; 
but neither did it in S/. Savioitr’sf Soitth\mt% v. liostor/,\ 
but there, as here, it was made good by ])Ie:iding, anti 
shewn to the Court to be an annied office; and tJicrc- 
upqn the Court said that they could not tlistinguish it 
from the Lixerjiool Wataxcorks v. Alhinsany Ant! it 
was rcasoiitible so to lit>Id; tor what is tlic dillcrencc 
iRicther by the recital or by reference tt» the act t)r [>ar- 
liamcnt the office ai)pears to be annual V the intent of the 
condition mtist be equally the same. And by the con¬ 
struction which the j)laintifrs would put upon it, if this 
obligation may be enforced beyond the current year, 
it may be at any time during the nirety's life, anti 
there are no means, by notice or otherwise, by which 
he can disengage himself from the obligation, litjwevcr 
nrllch the principal may have misconducted himself: 
or if it is to last as long as the principal continues in 
office, then the executors may be called U})on long 
after the deceive of the surety, and after the assets 
have been distrmuted. 


Taihly, contra, admitted that the ride had betm 
given ill JLord Arlint^tun v. Mcrridce^ and that subse¬ 
quent cases had conformed to it; but be contended 
that the rule was lu) moi'e than tliis, that in order to 
collect the intent, the Court will look, not to the cfoli- 

gatory 
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gatory words alone of the bond, but also to the recital 
and condition; and if from the whole the iuUlft appear 
to be to contract only a limited responsibility, it shall 
receive such a limited construction. Now as to the in¬ 
tent, the difference of Lord Arlington v. Marickc from 
the present case is this, that there the recital was express 
that the party was deputed to exercise the office for 
six months , and the coudition was for die faithful 
performance of die duties of the said office. So, in the 
Liverjiool Watcf'works v. Atkinson^ it was recited that he 
was to collect the rents for twelve months, and the condi¬ 
tion was tor his fidelity during the continuance of his 
cmploifnient. So that in both those cases the words of die 
condition expressly refeired to the recital, in which a 
time was mentioned, and were restrained to it. in 

this case the words in the condition, “ from time to time, 
and at all times hereafter,” are indefinite of themselves, 
and do not relate to die recital; neither does the recital 
mention any time; but the words are, “that he has 
heen and still is collector, and that he collects and 
receives;” which rather import a continuing duty. 
AxmI if this condition is to be restrained to the current 
\t-ar, it will in fact only operate for three months and 
what becomes of tliiit part of the condition which cx- 
tfiids “ to taxes herealter to be iinjiosed,” pnicss the 
intent was to continue it during subsequent years? That 
part of the condition must be altt^ther rejected, for 
it cannot be supposed to mean taxes to be imposed 
during the three mouths, as neither the land-tax nor 
'any of these taxes are imposed during tlie fraction of a 
year. Therefore the words of the condition tvere de¬ 
signedly left at large for all the time that Edge should 
collect and receive, without marking out any time. 

B b 2 And 


.1814. 

ffASftBLL 
and Another 
gainst 
LoMo 

uid Another. 
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1814. Aiul so tins action may well stand with what was said by 

.. ^ iMrAI^tihorm^h C.J. in Satismn v.Bell (a), that where 

Hasskli. ^ 

and AnotI.er the time for which ji surety shall be liable is definitely 

Long marked out in the recital, the condition is not to be 

andAnoiher. jjy subsequent goncnU words. It must 

be admitted, however, that St. Saviotir\ Southwark^ v. 
Bostock is a strong authority on the other side, for there 
the appointment was not recited to be limited as to time, 
and the condition was for the accounting for all monies 
received on account of the then rates, as also all and 
every other rate or rates thereafter to be made, and col- 
Icctpi; blit it is to be observed that the recital expressly 
referred to an appointment made on a particular day, 
and the rate, of which he was appointetl collector, w as a 
church-rate, so that there might be subsequent rates ilu- 
ring the year of ofiice to satisfj- the words “ all anil every 
rate or rates hereafter to be made;” and the Court do 
not appear to have adverted at all to those words. 


Bichardsotiy in re}ily, contended, that if other taxes 
might be imposed during the current year, that was 
sufficient to satisfy that part of the condition which 
related to taxes hereafter to be imposed, without ex¬ 
tending it to anclher year ; in the same manner as in 
St. Savir>ur''Si SoutJrsark, v. Bostock^ the jmssibilily that 
there might be another church-rate within the year 
was probably deemed sufficient to answer the terms of 
the condition relating to future rates. M’ith respect 
to that part of the recital which is said to import a 
continuing duty, it is not near so strong to that intent, 
as the word anrmally in the condition in the Liverpool 


(a) » Cftmf. y, P. C 


Waters 
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IFaterworks v. Atkinson^ or as that part of the condition 
in St. Savimar's^ Soutlewark^ v. Doslock^ whiclviiiqpokc of 
accounting with “ the wardens for the time being or 
thereafter to be.” 

Lord Ellenborougii C. J. said that the Court would 
look into the cases; that he believed Sf. Samentr’s, 
Soitt/ixoar/cy v. Bcistock. was the only case where the 
limited {)ci-iod of the office did not appear on the 
condition. 

Cur. adv. vidt. 

Lord Ellenhoiiough C. J. now delivered the'Jtidg-. 
ment of the Court, in substance ns follows: 

Having stated the pleadings, His Lordship said. The 
cpiestion for the opinion of the Court is, whether under 
the condition of this bond the defendants’ testator, as 
surety for J. Edgi\ was liable for the arrears of monies 
received by lud^c as llich collector or receiver in any 
year subsequent to the year which expired in i 797, in 
the course of which, viz. on the 5th oi' December 1796, 
this bond was given. 'I’he recital, which is a pi'opcr key 
to its meaning, states that Kdge had been for some time 
and then w.is collector and receiver of the land-tax, 
&c., (that being an annual tax, and LV/”’/’, as receiver, 
being an annual officer,) by means whereof, that is, of 
being then collector and receiver of th 4 fte duties, the said 
Edge received and collected, that is, then received and 
collected, divers sums. It is to be observed, that in 
this recital not one word occurs describing an act or 
intimating a receipt beyond the limits of the then ctur- 
rent year of collection. The words alone from which 
an inference is to be collected are to be found in the 

B b 3 condition. 
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1^14. condition, viz. all and every sum of money which he 
the sa\&%bhn Edc:c should or miaht from time to time 

Hassiii. . , . , , 

and Anoti'.er rcccive from the inhabitants of Carshnlton on account 
of any taxes then imposed, or H'kich should or might 

and Another. vnposed on them bj' any act of parlia¬ 

ment.” Here is an express mention of duties therc- 
qficr to be imposeil, which shews, (tis it is contended 
for the plaintifl's,) that the surety meant to continue his 
responsibilit}' beyond the period of the current year: 
inasmuch *as it could not be sujiposcd probable that 
any duties would be imposed, so as to come into col- 
lccti9^ between tlic 5 th of December and the 5 th of 
April foiJlowing. On the construction of this part of 
the condition the whole question- turns. Assuming 
it to be improbable that taxes should be imposed be¬ 
tween the times above stated, still it was not iinjios- 
sible; and the words might have been introducetl ex 
abundanti cantcla ; and certainly they do not neces¬ 
sarily impoi’t that the duties should be collected bv 
him after the expiration of the current year. And 
the words ot the recital, which afford the best ground 
for gathering the meaning of the parties, do not advert 
to any such collection. Besides, as the consequence 
of giving to tlie condition a more enlarged construc¬ 
tion, so. as to extend the responsibility beyond the 
current year, would be of so grievous and burdensome a 
nature, we thiiiK it requires more clear and certain 
words than arc to he found in this instrument. If the 
bond may continue beyond the current year, it may do so 
for the life of the collector, during the whole period 
of his remaining in office; it will attach on the surety 
whenever the person for whom he undertakes is in dc- 
foult; and we know of no means subsisting at com¬ 


mon 
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riKin law bv which the surety can redeem himself from 1814. 

tills iiitenninable risk. All the cases from IjOt'd Ar- ' 

lingtau V. Merrirlce to tl>c lost case of St. Samour's v, *nd Another 
^ Awil 

J 3 ust(jc/,- in 'iX.ll-ep. 175. have narrowed the construe- Lono 
tion of cundilions of this sort to the actual term of 
the ollice. The difference to be found in the words of 
the cojidition in this case is not, we think, such ns W'ill 
wjirrant us, in fair construction, to extend the limits of 
this I'csponsibility beyond those of the former cases. 

In coufunnity with those cases we are of opinion, 
therefore, that the condition of this bond docs not 
extend the responsibility of the surety for the re¬ 
ceiver beyond the current year of his office; andi^^on- 
seipicnlly that this demurrer to the replication to the 
fourth plea is sustainable, and there must be 

Judgment for the Defendants. 


Gm'.nnik against Tlie London Assurance Tuetda^, 

° Feb. 8th. 

Company". 

COV EXAXT upon a policy of assurance, dated the Insurance at 

3d of Dirnnher 1810, for 2600/., at and from z. on^ods*in 

t'httrli'ston to Ijiverpool, upon goods in the ship u„*tli*the mto* 

Hrrsc/it'/ly until the same shouhl be there safely dis- 

charged and landed; and b\’ the polict' the assurance charged and 
lilt I at landed, rice free 

was declared to be “ on goods, rtctf free ^ from jiarti- of f articular 

cidar average.” The declaration stated that the goods thrsWp with 

rice and other 

goods arrived within the limits of the port of I... but before she could be brought to her 
moorings or l>e at ail iinloadrd, ran aginund and was wrecked, and the whole cargo 
was grially damaged, and was taken out of her in craft, and carried to the consignees 
at L. and sold, and produced upon the whole little more than sufficient to pay freight 
and salvage, but the tice did not produce sufficient to pay the freight: Held that this was 
a case of particular average only, aud therefore as to the rice the underwriter was ex¬ 
empted by the warranty. 

B b 4 were 
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18x4. 


GbCNMi: 

tgtunst 

The London 
Assurance 
Company. 


were loaded at Charleston that the ship sailed upon 
the voyt^e with the goods on board, and that before 
they could be safely discharged and landed at Liverpool 
the ship struck uporj the ground; by reason whereof 
she filled with water, and thorefiy the goods, before 
they could be safely discharged and landed, were 
wholly lost. Breach, non-payment of the sum in- 
siircfl. Plea, non infreg. conventioncm, and the de¬ 
fendants paid into court the sum of 500/. At the 
trial before Lord Ellniborourk C. J. at the London site 
tings after Michaelmas term 1812, a verdict was found for 
the plaintiff for 1993/. P** subject to the opinion 
of the Court on the following case: 

The policy on which the action is brought was 
effected by the plaintiff on the account of one f'igers, 
who shipped on board the Ilerschell at Charleston for 
Liverpool a cargo consisting of several hundred barrels 
and half barrels of rice, bales of cotton, and staves, 
which were together of the value of 9800/., and in¬ 
sured to that amount. The ship set sail with her 
cargo upon the voyage on the 16th October 1810, 
and met with tempestuous weather during the voyage, 
from which she received considerable damatre, and 
became leaky, and shipped great quantities of water. 
On the 5th of December^ being then about five miles 
from Liverpool, she got a pilot on board and con¬ 
tinued her cour# for that port, but before she could 
be brought to her moorings, or be at all unloaded, she 
unavoidably took the ground (a), filled with water, and 


(0) It appeared upon the argument that she was then within the li> 
nits of the port of Liverpul/ it was said to be in her endeavour to get 
into the dock-gates that she struck agtound. 


became 
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bocame a perfect wreck. The whole of the cargo was 
greatly damaged, and the rice was so much swelled 
from the salt-water, that many of the barrels contain¬ 
ing it were burst. The cargo was taken out in craft, 
and on flats, whilst she was lying in tlie state above men¬ 
tioned, and carried to the consignees at lAverpofA^ and 
necessarily sold by tlicm for the benefit of the con¬ 
cerned. The nett produce of all the goods saved, 
after paying the freight, and salvage, amounted to 
401/. 9<t. 9«/. The rice would of itself have netted 
much more than the sum insured, if the misfortune 
had not happened, but being damaged, produced only 
the sum of 972/. 75. lorf., and the freight of it amounted 
to 1762^ 8^. 6 d. All the cargo was included in one bill 
of lading, and the freight of the whole was less than 
the value of the cotton and staves. The ship being 
irreparable in consequence of the accident, was imme¬ 
diately after tlie discharge of the cargo, bona fide sold 
as a wreck, and broken up. Tlie 500/. paid into court 
arc sufficient to cover the defendants’ proportion of the 
loss upon the staves and cotton only. 

The question for the opinion of the Court is, whe¬ 
ther the loss is, under the circumstances, a particular 
average, from which the rice is excepted, or a total 
loss of the rice, with benefit of salvage to the under¬ 
writers; and if tlic latter, (then another question was 
submitted wV.ich became immaterial). If the Court 
should be of opinion that the loss on the rice is a par¬ 
ticular average, then a nonsuit to be entered. 


1814. 

Gt.e.vNfR 

<r».7f/W/ 

TiU I.ONDOV 

A MU ranee 
Company. 


Mmrifati for the plaintiff, contended for a total loss 
with benefit of salvage. He admitted, that if the thing 
insured subsist in ^ecic, and arrive at the place of 

destination 
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1814. 

G/.c.v.vff 

The I.risros 
Af-uiMnce 
Compjny. 


(Jrsjliiiation in ihc s/iipf that the uJidcrw ritcr will be 
fliseburged by of the w.irranfy iVoiii paruculiir 

average; but here he mud that the rice lu rcr did arrive 
at Liverpool in the s/np, for the ease finds that befi.)rc 
the ship’s arrival she became a perfect wreck, and her 
cargo was taken out of her \vhile lying in that state, 
;md brought in craft to Livcrjwol. And there is not 
any ease where the underwriter has been holdon dis- 
cluirgcd by this warranty, unless the ship h:is arrived, 
or was in a condition to do so. Neither is there any 
case where the ship, having been wi’ccked before ar¬ 
rival, the underwriter has been dischai'god njcrcly on 
account of tlie cargo’s having come to the iiands of the 
consignee, unless that cargo has been productive of 
profit to the assured beyond the freight and expellees 
of getting it ashore. But here the cargo was not pro¬ 
ductive of any profit, the proceeds being little more 
than barely to pay the unavoidable expcnces of freight 
and salvage; therefore there has been a total loss. 
And he mentioned a case of Bullet Others v. 
Christie^ befiirc Lord LUcnbonmgh C. J., Ijomlun sit¬ 
tings after Mkh. term i Sod, to shew that where the 
goods do not arrive in the ship the loss is total. That 
was an insurance on 1050 boxes of soaji on hoard the 
Young Peter, at and from lAx'eri'mol to Oporto, 'I’he 
defendant paid into court 20 jicr cent. ijj>on his sub¬ 
scription* The sliipj in attempting to p.ass the bur in 
order to get into the liarbour of Oporto, ran agrouiul 
without the bar, and there bulged. The water flowed 
in and wetted that part of the soa]} that was towards 
the bottom of the hold, but out of the 1950 boxes 
only 17 were totally lost; the rest w'erc saved and car¬ 
ried ashore in barges, and delivered into the warehouses 

of 


I 



IN THE FiFTV-FOUKTH YeAE OF GEORGE III. 


375 


of the assured; and it appeared that they hod sus¬ 
tained damage from the sea-water not exceeding 20/, 
per cent. Sir GibbSf for the assured, contended, 
-that the loss was total, inasmuch as the ship had never 
arrived, but before arrival became totally lost; and 
that the circumstance of the goods having reached 
their destination and the hands of the consignees, 
would not vary the case. GarroWf contra, insisted upon 
the necessity of an abandonment. But Lord lullen- 
borottgh C. J. held it a total loss without abandonment, 
^o in this cose the ship has never arrived; for, admit¬ 
ting that she arrived within the limits of the port of 
Liverpool, yet she never reached the place where she 
could safely discharge and land her carjgo, being 
wrecked before she could be brought to her moorings; 
and the policy is to endure till the goods are salely 
discliargcd and landed. 


1814. 

Glkknik 

against 

The London- 
Assurance 
Company. 


Lord Ellenborough C. J. I think it quite clear 
that this is a case of particular average and not of 
total loss. There has been an arrival of the ship with 
the goods at their destination; the voyage lias been 
performed, and thfe goods have come to the hands ol’ 
the consignees. The argument is built upon facts 
which are not in the case; it assumes that the shiji 
tlid not arrive in port, whereas there seems to* be iittle 
doubt that she was within the port when siie ti)ok the 
j)iIot on board, 'riiereforc this is not a case ol’ total 
loss of the goods on account of the non-ariival of the 
ship; the ship had got within the practicable limits for 
her discharge: it is only a case of particular average. 
In the case mentioned, the ship was lost off the bar, 
without the limits of the harbour, which was the same 

thing 
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1814. 

Cleknie 

irgait.il 

'II C t.ONJ'ON' 
A'^siir.itue 
Coiiiiiaiiy. 


thing as if she had been lost on the high seas; there was 
a total loss of voyage as far as respected the ship; she had 
ncitlier arrived nor could she arrive: here she both 
could and did arrive. Taking it, therefore, that the 
ship and cargo were united for that adventure, there 
the conjoint adventure of the ship and cargo wa* dis¬ 
appointed. As to the argument that the goods did not 
produce a profit lo the assured, that depended upon the 
stale of the market; they might have prodncctl profit 
in a season of scarcity. But we cannot look to that, 
and if we coidd, it appears that the rice, which is said 
to be totally lost, did produce 972/. Assuming it to 
have produced nine-tenths less than its \aluc, that w'ill 
not make it a total loss. 


Baylev .T. The question is not whether by the ar¬ 
rival of the ship the underwriter is discharged from 
the policy in respect of a partial loss of the goods 
occasioned by the wreck of the ship before she could 
gain her moorings, but whether he is to be charged 
with a total loss of the goods on account of the non¬ 
arrival of the ship. It is a question whether the goods 
can be said to have reached their destination at all, not 
whether they have not reached it in a deteriorated 
state. Upon that I would ask wdiat has produced the 
972/. but the rice, which it is contended lias been 
wholly lost. 

Dampier J. referred to Uavy v. Milford (a), where 
upon an insurance on fiax on board a ship by name, 
and for a specified voyage, with a warranty free of par¬ 
ticular average, and the sbip was wrecked in tlie voy- 

(<f) 15 Eaa, 559- 

13 agcj 
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age, before arriving at her destination, and only a part 
of tlie flax was saved, which was sold on the spot in a 
damaged state ; yet it wiis holdcn to be only a particular 
average as to that part which was saved. 

Per Curiam^ Judgment of nonsuit. 


1814. 


Glennib 

against 

The J.oNOOM 
Assurance 
Company. 


Moorr was to have argued for the defendant. 


Hill against Montagu. 


TuesJ-y, 
Feb. 8ch. 


J^EBT on bond. Tlie defendant, after oyer of the a genera! plea 
bond and condition, which wa:j for the payment of ui on'speclal 
2000I .at 18 months from the date, pleaded, (among 
other pleas), that the supposed writing obligatory was 
made and entered into by tlie defendant, under and by 
virtue and in pursuance of a certain corrupt contract, 
made after the 29th of Septetnber 1714, to wit on the 
16th day of February 1799 at London, in the parish and 
ward aforesaid, between the plainliiT and the defendant, 
whereupon and whereby there was reserved above the 
rate of 5/. for the forbearing of 100/. for a year, con¬ 
trary to the form of the statute in such cose made and 
provided ; whereby, and by force of the same statute, 
the supposed writing obligatory was and is wholly void 
in law: and this he the defendant is ready to verify; 
wherefore he prays judgment if he ought to be charged 
with the said debt by virtue of the supposed writing 
obligatory, &c. 

Demurrer assigning for causes that the defendant by 
his said plea alleges that the said writing obligatory was 
made in pursuance of a corrupt contract, See., (in the 

words' 
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%roniii of tho picn,) but docs not by his said pica allege 
or specify any of the particulars of such contract, nor tho 
tir&b of such forbearance, nor tin* sum to l>c forborne, nor 
the sum to be paid fur such /brbcarance; .’Jiid also fur 
that tlic said pica is in other jvsjjccts uncertain, &c. 

Iatwcs was called on by the Court to support tlte 
plea, and admitted that this j)lcji would anciently have 
been thought informal; but contended that the same 
strietness was not re(]uired of late times, and that as 
iisurj' might be involved in a variety and complication 
ot facts, this form of pleading was convenic'iit for the 
avoiding of prolixity, and could not injure the plaintifh 
because he must be supposed cognizant of the nature 
of the contract. 

Lord Ellenbokough C. J. Usury is not like fraud 
and covin, which usually consist of a multiplicity of cir¬ 
cumstances, and therefore it might be inconvenient to 
require them to be particularly set forth. But has this 
form of pleading ever been in use before ? 'I'he cur- 
rupt contract ought to be particularly set forth, and the 
usurious intert'st, that tho party may know what to an¬ 
swer. The party against «horn it is pleaded maybe 
aware of the contract, but he cannot know in what })ai - 
ticulars it is meant to be assailed, or wherein the other 
side imputes vice to it. 

Bayley J. I have always understood that tlie party 
who pleads a contraot must set it out, if he be a party 
to the contract. It lies as much within the knowledge 
of the defendant as the plainliffl 


378. 
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Dampier J. I have seen a general plea of covin, 
hut never before of usury. 

l*n‘ CStriatnf Jiulgment for the plaint#, {a) 

JValtmi was in support of the demurrer. 

(..) Scfi WritOK V, Jfofcy, .1 Afcd. 3<;. S. C. i Si.iv. Ti.-;? *. 

ll'eHi/v!, 3 T. R 


Tiic King against II. D. Perrott. 

puilOR to reverse a judgment of iRiprtsonracnt 
given at the assizes 1812 for the countyiof 
Kmt, upon a verdict of guilty there found on an indict¬ 
ment for obtaining bank notes and maney by false pre- 
twiccs; to which indictment the defendant pleaded not 
guilty. 

The first count of the indictment charged, that before 
and at the several times of committing the several 
offences, &c., one Bullen was a pei-son liable to be im¬ 
pressed as a seaman in his majesty's navy; that a little 
iHjfore the time of committing the offence by the de¬ 
fendant, hereinafter next mentioned, a certain discourse 

had been had between the said Bullen wad. Elizabeth his 

• • 

wife, < and the defendant, touching and concerning tlic 
obtaining a protection from the commisskuicrs for ex¬ 
ecuting the office of lord high admiral of the United 
Kingdom of Great Britain and Ireland, to secure and 
exempt Bullen from being impnHsed as a seaman in 
majesty’s navy, ami the defendant had then ami there 
proposed and offered that he the defendmit would apply 
for such protection for Bullen i that'the defendant 

beins: 


3 ’^ 

1814. 

HjLr. 

araius! 

MoMTAOf. 


U'eaKcaljj, 

Feb. 9th. 

An inJictmene 
on 30 G.2. C.74. 
for obtaining 
money by f.ii c 
pretences must 
negative by 
tpvcir.1 aver¬ 
ment the truth 
of tlie pre¬ 
tences; it is not 
enough to 
charge that tlic 
(lefciidant 

preter.eeif, 
SiC. (setting 
fortli tile pre- 
terc s), by 
means of which 
ii'iti faUe pre- 
It'neef he obtain¬ 
ed the money, 
&c.; thcreloie 
for want of si'ch 
averment in the 
indictment the 
Court reversed 
the judgnaer.t. 
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being an evil disposed person, and contriving and frau> 
dulently intending to cheat and defraud Sullen of his 
monies, &c., afterwards, to wit, on the 15 th day of X)e- 
ccmbcTf in the 5 2d year of the reign of George the 
Tliird, with force and arms, &c., unlawfullj', wickedly, 
knowingly, and designedly, tiid falsely pretend to the 
said Sullen that lie the defendant could obtain such 
pi’otection for Sullniy by favour from the lords of the 
admiralty, by feeing the clerks, as he had an uncle a 
lord of the admiralty, and that it %vould be no great ex- 
pence, as he could get it done through fiivour; that the 
defendant contriving and fraudulently intending as 
aforesaid, afterwards, to wit, on the i6th of December^ in 
the 5 2d year of the reign aforesaid, with force and 
arms, &c., unlawfully, wickedly, know'ingly, and de¬ 
signedly, did agmn falsely pretend to Elizabeth the wife 
of Sulletif that he could get the protection for six 
pounds, that as Mr. Scad could get it done, that the 
six pounds were to give to Mr. Mead for getting the 
protection : by means of •which said several false pretenexs, 
the defendant afterwards, to wit, on the same day and 
year last aforesaid, at the parish and county aforesaid, 
unlawfully, knowingly, and designedly, did obtain from 
the said Elizabeth^ the wife of the said Sullen^ divers, to 
wit, promissory notes of the governor and company 

the Bank of England^ for the payment of one pound 
each, &c., Wid also the sum of one pound in money, 
of the promissory notes and monies of the said BuUerit 
with intent then and there to cheat and deiimid the 
said Bidlert of the saom, in contempt of our said lord 
the king, &c., against the form of the statute^ and 
against the peace, &c. The indictment contained ten 
other counts in a similar form. 


And 
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And the error nssiirned was, that there is not in any 
or either of the seveml counts of the said record of in* 
dictment any averment or averments, to falsify ^tllc 
-matter or matters of tlie several pretences in the several 
counts of the saiil record of indictment, severally and 
respectively coutaincel, &c., by which it can appear to 
the Court here, upon the face of the said record of in¬ 
dictment, that any or cither of the pretences, so 
af<jrosaiil severally an<l respcrctively allegctl in the 
several counts of the said record of indictment, 
against the* defoiulant, to have been severally and re¬ 
spectively false ly jnctended by the defendant, or any or 
either of them, are or were false aiul untrue: conclud¬ 
ing with an a&signmcnl of the general error, 

Kfioui’/j/s in support of the errors assigned, took ex¬ 
ception to the indictment, because it is not shewn by 
anv avenii'vMit, ne<r:itivin<.>' tlie truth of the allejied fake 
prefences, that the pretences were llilse; and without 
such averment the Court cannot intend .that they were 
false, by reason that it is alliged that the defendant 
did falsely preteml, &c. And he referred to 2 Ila’tuk. 
c. 25. S.60. to case(n), Itcjr v. M'Crcgor {d) and 

2 /A/A-, P. ('. 193. to shew generally, that an indictment 
ouu'bt to be certain to every intent, without anv iuteiiJ- 
inent; and that the want of any material allegation 
cannot be su}>plieil by implication: neithei;^s a defec¬ 
tive indictment aided by verilict. Aiid he said that the 
omission of the averment negativing the truth of the 
pretences couUl not he supjilied tlie words that “ he 
did J'ahelif pretend;” because the law did not attach 

(,;) I Htlci P. C. 183, S. C. Off. Eliz. 490. ft) 3 Bit. dr Pull. 107. 
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an}' peculiar or technical force to the word Jidsehfy no njf 
to make the use of it in itself etpiivaleiit to a }>ositive 
av^inent of the falsehood t»f the thin^, in respect of 
which it is predicated. Ami thereldre in /t\\r v. 
Aireuia\ it was lioJdeii n<>t to he necess.'irv to allege 
that \vi jahely pretended ; which could not have hern, 
if the word y^/sr/y were teelinically deserijitive of the 
falsehood of the pretence. There is not any instance 
of an indictment, such as this, havinjr been upheld; 
and if it may be in this instance, why nmy not an in¬ 
dictment for peijury be good without averring that the 
matters are false? The two crimes are in their nature 
n«u^' allied, falsity being the essence of both; and ac¬ 
cording to this, it wouUl be sufticient in perjury merely 
to allege that the defendant falsely swore, setting out 
tlic matters, and so conclude that he diil commit per¬ 
jury. And yet not only is there not any precedent of 
such an indictment, but the statute (d) for rendering 
prosecutions for perjury moi-e easy and effectual, ex¬ 
pressly recognizes the* necessity of such indictments 
containing “the proper averments to falsily the matters 
wherein the perjury is assigned.” 

JcrviSi contra, maintainetl, that there was not any 
differepcc in substance between an allegation that he 
did falsely pretend, and an allegation that he dkl jiro- 
tend, wh^»as in truth and in fact such pretence w.'i's 
false. Either mode was sufficient to shew to the Court 
the falsity of the matter, and apprize the ilefendant of 
the offence charged against him ; which is ail that is 
required. As to the falsity, its being laid lulseJy is ftS 

(•) a30. (i) *3 G.2. c.ii. 
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direct a mode of negativing tlic truth, as if it had 
been specially negatived; and according to Bmx v. 
Airey it is not necessary to do both. In Carpenttr v. 

^ Tarrant (a) Lord Hurd\isickcy speaking of the neces¬ 
sity of averrijig the Ihlaity in an action of slander, sajd 
that he took it, that tiie words being laid to be spoken 
fiilso et intililiose, was an averment that the words were 
false; for if they were spoken falsely tlie words could 
not he true; ami if they were true, it lay upon the de¬ 
fendant to shew tliat in mitigation of damages. So 
here, il' lie falsely jiretended, the pretences could not be 
true; anil if tlity true, according to Lord Kenyon, 
in Ri-x v. Youu^yB), it was competent to the dcfcodant 
to have proved it in his defence. Then as to the notice 
which this indictment allordcd to the defendant of the 
charge ini}>uted to him, the pretencetiure all set forth 
in particular, and so it is not like Ilex v. Mason 
and the whole ol’ them is negativc'd by the allegation 
that he falsely pretended; and the defendant had this 
advantage from the indictment’s not separately nega¬ 
tiving the several pretences, but only in the general, 
that unl(‘ss the whole had been proved to be false, he 
would ha\e been entitled to an ucijuitlal; ivhereas if 
they hail been s(*parately negatived, he might have 
been coiivieled upon priniF of the falsity under any one 
averment, though uiuiar all the others he mi^it have 
been able to prove that they were true.And sup¬ 
posing the pro'Ciaitor had negatived separately the 
truth of the jiretonces one by one, which he might 
have done, though one only out of the whole was false, 
and still the indietmeul would have been good; that 
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would only have been doing the same thing in a more 
circuitous way wluCh the prosecutor has now done in a 
nior% compendious one, and still the indictment would 
have afforded no more notice of the charge to the de¬ 
fendant than it has now done. Also as to stat. 30 G. 2. 
c. 24., upon which this indictment is firnned, the rule 
is, that the indictment must bring the fact within the 
express prohibition of the statute, otherwise it will be 
insufficient. The words of the statute are, that “ all 
persons who knowingly anti designedly % JliLe pre~ 
te7iccSy &c. shall obtain money, ike. with intent to 
cheat any person See. shall be deeii^ ofieiiders, &c.” 
And tills indictment brings the fact lin the express 
prohibition and very letter of the statute, for it allies 
that he did falsely pretend, and by means ol' such false 
pretences did oblpiin monej’, See. with intent to cheat. 
And no analogy can be drawn in this respect 
fi'om the practice upon indictments fin* perjury; be¬ 
cause that offence is not the same in its nature, and 
there is also a diUbrence in the mode both of charging 
and proving it. ]\'rjury is a false allirniation upon 
oath, this a fahe allinnation only; in perjury, every 
assignment is in the imtiire of a fresh count, and is 
distinct from die rest, and docs not rct|iiirc the whole 
to sustain it; in this offence, tiio whole which consti¬ 
tutes tHe entire prclence must be alleged; thoue the 
crime niust^be proved by two witnesses, here it need 
not. Therefore the statute .which relates to perjury, 
and the proper averments reejuired in that case cannot 
be supposed to apply to this; and if it could, it has 
not said that such aii averment as this is not a proper 
averment. 
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KmrjaltfSy in reply, denied that in all cases it was 
sufficient, in order to bring the fact within the prohi¬ 
bition of a penal statute, if the indictment pursued 
'the very letter of the statute; and said that lietc v. 
Maxon proved that it was otherwise in this very case. 
And he was jirocecding, but was stopped by the 
Court. 

Lord Ei.i.en'boroucu C. J. I think wo need not 
trouble you farther. Every indictment ought to be so 
franu'd as to convey to the party charged a certain 
knowledge of the crime imputed to him. Tlie legis¬ 
lature have so held, and have recorded their opinion 
to that eH'cct in the case of perjtiry, in stat. 23 Geo. 2. 
c. II. (by which they relieved the party prosecuting 
from many of tiie forms thcretohne incumbering the 
prosecution of that charge,) Vkhen they enacted that 4 t 
shouUl be sufficient to set l*orih the substance of the 
Oilence charged, together with the j/ropor averments to 
falsi(\' the matter wherein the perjury is assigned. 
Tiic legislature, when they so enacted, must have coii- 
tcmjilated a form of prosecution in which the word 
falsely, as a prefatory allegation, wa§ generally, if not 
always, used ; and we must consider them as thinking 
that not a sufficient allegation to falsify the piatter 
without the proper averments. The legislature, there¬ 
fore, with reference to that species of prosecution, have 
declared their opinion to be, that such averments 
should be found in every informatiou or indictment 
for perjury". I have listened with great attention to the 
arguments of the learned counsel for the crown; but 
I confess I cannot sec any distinction in this respect 
betw’cen an indictment for perjury and one for false 
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pretences. What more is there in perjury than a false 
pretence or affirmation on oath ? and in what does a 
false pretence difier from perjury but that it is not on 
oath generally, but only a false aflirmation, amounting 
to a pretence, uiiaceompauied witli an oath? the fal¬ 
sifying of the one and the other, as it should seem, 
ought to be governed by the same rules. \\'hen a 
party, therefore, is called on to answer for obtaining 
money by a false pretence, it is but reasonable that lie 
should have the same notice as in perjury, by proper 
averments of that which is iiitendtHl to be relied on 
against him. To state merely the whole of the false 
pretence is to state a matter generally combined of 
some truth as well as fulshood. It hardly ever hap¬ 
pens that it is unaccompanied with some truth. Sup¬ 
pose the olTencc, instead of being comprizetl within 
live or six separate matters oi' pretence, as here, had 
branched out into twenty or thirty, of which some 
might be true, and used only as the vehicle of the fal- 
sitv, are we to understand iVom this form ofehar^je that 
it indicates the whole to be false, and that the defend¬ 
ant is to prepare to defend himself against the whoh* ? 
That would be contrary to the plain Reuse of the pro¬ 
ceeding, which requires that the falsification should 
be a^iplicd to the particular thing to be fal.sified, and 
not to the whole. And the convenience also of man¬ 
kind demands, ami in furtherance of that convenience 
it is part of the duty of those who administer justice to 
reijuire, that the charge siiould be specific, in order 
to give notice to the party of what he is to come pre¬ 
pared to defend, and to prevent his bi-ing distracted 
.amidst tlu' confusion of a multiilirious and complicated 
transaction, j'arts of which only are meant to be im- 

5 peaclu'd 
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poached for ftilsehood. I'lie iogislaturc have ex- 
jiuiindc’d their understanding of the matter in the case 
o<‘ perjury, ajid I am s»t u loss to discover why in 
reason, in justice, aiul in mercy to the party, the 
chill-ire ill this e.-ise should not be as distinctly ascer- 
tiiiiKid liy proper i’vernients tluit specifically draw his 
xitleniion to il, as in the case of perjury. It has been 
argued, that pcrhajis every one of these charges may be 
liilse; but tlu- rule, as it has been derived from cases of 
il fiiixi.'d nature, where part is true and part false, has 
iiilrodticed a course of separating, by specific aver- 
■lenls, all that which is mciuit to be reliwl on as false, 
'i'he analogy to the crime of perjury is so strict, and 
justice also suggests the same, that I think it should be 
specifically announced to the party by distinct aver¬ 
ments what the precise charge is. It has always been 
done uiion indictments fur obtaining money by false 
jiretences. ;uul wlienever a more general form of in» 
dictment has eoiiie under consideration it has not met 
with ctmiitenance, but the Court, as in Bex v. Mason, 
have re}irobaled it. If it were good, every man might 
be brought into court without any possibility of know¬ 
ing how- to delend himself. Therefore, for conve¬ 
nience sake, and for the manifestation of the crime im¬ 
posed, I tliink that which the legislature have autho¬ 
ritatively announced to be necessary in tlie case of 
perjury, must also be done in this case; and therefore 
that this judgment nnist be reversed. 

Le Beanc J. On this writ of error the question 
arises upon the indictment; and the question is, whe¬ 
ther, on the face of this indictment, it is a sufficient 
compliance with the terms of the act of parliament, 

C c 4 and 


3«7 

1814. 

The Kins 
agahnt 

Perhwtt. 



CASES IN HILARY TERM 


388 

1814. 

Tlte KiNO 

a^ai»st 

Femrott. 


ami the known rules of law, for the indictment to allege 
** that the defendant*did falsely pretend, &c., by means 
of which said several talsc pretences the ilcfendant did 
obtain divers promissory notes, Ac.,” without alleging 
that each particular thing which goes to niakt^ up the 
false pretence, or such of the things as are meanf to Ik* 
insistctl on, arc false. That is the singU; (jtieution on 
this indictment. In the first jilace, it is ii.'ctssjiry to 
look to the wordsol the slat. 30 Lico. 2. r. 24-: they are 
« that all persons who knowingly and designedly, by 
false pretence or ju'ctenccs, shall obtain from any per¬ 
son money, &c. with intent to cheat or defraud any 
person of the same, Ac. shall be deemed oflenders, 
Ac.” nie argument has been, jtflmt if the indictment 
pursues the words of the act of parliament, that is 
enough to shew' it an ohenco within the act. But that 
rule will not hold universally; because it is not always 
enough that the indictment-follows the words of the 
act. If it were sufheient to follow the words of the 
act, it might be argued, as iii the case of Jica- v. 
Masori, that to allege merely that the party did obtain 
money by false pretences, without stating of what those 
pretences consisted, would be sulficiciit. But in that 
case the Court held, that sucli a Ibnn of allegatioa was 
insuffici^*nt; and that the indictment must not only 
state that the money was obtained by lalso pretences, 
but must go on further to shew, what tlHJse pretences 
are. The question then here is, whether it be a 
sulheient compliance with the act of parliament and 
the known rules of laev to state that llie defendant did 
falsely pretend, (setting out the false pretences,) without 
going on further to aver that those pretences were false. 
The argument is, tliat alleging that the defendunt did 
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falsely pretend, &c. generally, and in a lump, is equi- 1814. 
valent to an averment that each of those'pretences was ——— 

false. But a number of pretences may consist of some aj/uas/ 
facts which arc true and some false; and it is a ne¬ 
cessary rule in framing indictments that not only the 
offence sliould be truly described, but that it should be 
described in such a manner as to give the party in¬ 
dicted Jiotice of the charge. 'I’hcrefore when a party 
is charged with obtaining money under liilso pretences, 
the indictment ought to state in what particular such 
pretences arc false. Here it is charged in the first 
count, “ that the defendant did falsely pretend that 
he could obtain a protection by favour from tlie lonis 
<jf the admiralty by. feeing the clerks, as *he had an 
uncle a lord, and that it would be no great expence.” 

Now that is a ]n-ctence consisting of several facts, part 
of which may be true and jtaii. false. It may be true 
that he hail an uncle a lord of the admiralty, and if he 
had, it docs not Ibllow that the rest may not be true; 
therclijre the indictment should have cliargcd what 
part was I’ulsc. It is perfectly true that the indictment 
niiglil negative, one by one, every one of the false pre¬ 
tences, and that that would not vitiate though some 
were true. But the Court will not suppose that that 
will bo done if it be in tJie knowledge ol' the^prosecu- 
tor that some of them arc tine. I'hcrcfore it shall be 
stated in the indictment, which are true and which 
false, in order to ap)jrizo the defciidant of the par¬ 
ticular branch of the charge meant to be insisted on. 

1 cannot sec why the same rules which have been ob¬ 
served so long, and recognized by the legislature as 
necessary in the crime of pcijury, should not be 
adopted iu this case. In perjury it is not enough 

to 
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to use the word falsely, without going on by averment 
to negative that which is false. A person has depose<l 
on oath to a variety of things: in ortier to assign 
jierjury it mast bo shewn what part is charged as false. 
Although it is competent for the parly to allege that the 
whole is false, yet the law will not presiinie that he 
will do that; and therel<>re it is necessary to shew 
which is false, that the party indicted may be ap¬ 
prized of it. If this argnment re{j!i', <.d any additional 
strength it world derive it from the constant conr'C of 
precedents, as well on this statute as on the statute of 
perjury. "^I'liis. as far as I am aware, is the first 
indictment of this sort, aiul, as it apjiears to me, is 
erroneous; and therefore 1 thin|( that this judgimnl 
must be reversed. 

BAViatY .T. I entirely agree that jiidgiiK'iit onglii to 
be reversed. I think the rule is, that the dell ndant 
ought to be apprized of the charge, and that this in¬ 
dictment does not ajiprize liiin. Upon an indictment 
for obtaining money under false pretences, the* whole 
assertion which iiuluccs the party to part witlj his 
money must be stated, p:irt of which may be time and 
part false: if falsehood be an ingredient eoiitribuling 
to the qbtainiiig the money that will be sunicieiit. 
Here it is contended that the word falsely in;ports tluit 
falsehood pervsult's the w'ht)le allt'gnlion. If I were; 
satisfietl that that proposition were correct I might then 
be of a different opinion; but thefeirm of indictment 
for perjury satisfies me to the contrary, because it 
states that the defendant falsely swore upon the 
whole matter, and yet that does not amount to nega¬ 
tiving the truth of the whple, but the indictment goes 
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on hj' averment to negative each parlieular. That 
shews liiat the general allegation by the word falsely 
does not neces.iarily pervade the whole. If it does not, 
then it is a duty owing to the deieitdunt to point out in 
what particular it is meant to rely on the falsehood, 
othei'W'ise lie cannot be apprized of it. It is very true, 
that on tliis indictment the false pretences only consist 
of five or six propositions, but it would be the same 
thing if it consistcxl of twenty times the numlier. The 
anahigy to the case of perjury is so strong as to afford a 
safe rule. I cannot see any material distinction between 
the cases. Upon this short ground, then, that the word 
falsely does not import that the whole of tJic allegation 
is untrue, I am of opinion that in this ease it should 
have been pointed out what is untrue. 

I )aM riF.R J. This indictment states that the defendant 
iuisely pretendi'd, v^c., by means of which false jirctences 
he iibtained tlivers promissory notes and money, &e. 
J was at fir^t struck with the argument that the alle¬ 
gation that he falsely pretended negatived the whale, 
and was in efll'ct the same as if the indictment had 
gone IV» to negative every part. And if such had been 
its elloct, tlien the language of Laniw/n' J. in Jitu' v. 
Ainij wDuld have applied. But on consideration of 
jiie preceileiits in cases of jicrjnry, I think that is not 
its efiect. There is a close analogy between tliis and 
the case of perjury ; in both falsity forms the main in¬ 
gredient, but need not pervade the whole; in both 
therefore it is necessary to point out what is &lse. The 
23 G. 2. c. II., which mentions that there must be pro¬ 
per averments, sliews that the single word “ falsely’* 
])refi\ed to the oath in tlie case of perjury, and so in 

this 
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■ to negative the truth ol‘ the whole. ITnon evory inclict- 

ai.:iKsi ment for pcrjuiy which I have ever seen it has always 
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been alleged that the defendant falsely swore, &c.; and 
when the proper averments come to be made, it is not 
necessary to negative the whole, but only such parts as 
the party can falsifv, admitting the truth of the rest : 
therefore that shews that the word falsely in the j)rc- 
. ceding part of the indictment docs not import that the 
whole is false; for if it did, the cftcct of the word falsely, 
pervading the whole, w'ould not be taken oil' by the 
subsequent averments as to j)arU so as to leave the rest 
true: and if that were so, all such averments ujton in¬ 
dictments for perjury would b^ superfluous, and it 
would be enough to allege that he fiilscly deposed to 
the whole matter. But it may be necessary to set forth 
the whole matter, though some of the circumstances 
liave a real existence, in order to make the rest intelli¬ 
gible; the word falsely therefore docs not import that 
every thing which is comprehended under it k false; 
and therefore it appears that the averment in perjury is 
IK ccssary to shew' what is false. So in this case for the 
same reason it is necessary to point out by averment 
what it is that the prosecutor charges as the liilse pre¬ 
tence, and what tlie defendant ought to come prepared 
to dt.'fend. And because this indictment conlaius no 
such averment, 1 think it is ill. 

Judg*mcnt reversed. 
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riiiLLi..iKiRi':, and Susannah his "Wife, against 
Pluck WELL. 

^/^.SSL iMI’SIT by luisliiui'l .‘uul wife on a promissory 
note, dated 3 i st 1812, made by the defend¬ 
ant to the wife, whereby the defendant, three months 
after date, jiromiscd to pay to her, by the name and 
dej-eription of iSIrs. Susannah Phillis/,hh, t)r order, the 
hiiin of lol., and three months after, the like sum of 
10/., for value received by the defendant; wliereby, and 
by force of tiie statute, the defendant became liable to 
pay ihv 2 >/a inf iffs thesgid sum of money contained in the 
said note, according to the tenor and effect of the 
said note; and being so liable, &c.: with the money 
counts. Plea, general issue. 

At the trial before Lord El/inboroir^h C. J. at the 
]\Ii(l(l!;‘St\: sittings after hist term, the note having been 
})roduced and proved, it was objected, that as the note 
appeared to have been given to the wife during cover¬ 
ture, and did not state on the face of it that it was on 
account of any meritorious consideration moving to 
her, the husband alone ought to sue. In answer, 
the case of Praf v. 7\n/lor (n) was cited ; and a verdict 
was found for the plaintiffs on the first count in the de¬ 
claration, and for the defendant on the other counts, 
with liberty to the defendant to move to enter a non¬ 
suit upon this objection. A rule was accorditigly ob¬ 
tained on a farmer day in this term, and Bidgood v. 
JVatf {b) was mentioned; and now, upon the rule beigg 

(■i) Cr„. KlU ii. (}) zs:. R. t 
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called on, the Court tlcsirccl to hear the counsel in 
support of it. 

'lopping accordingly relcrretl more particularly to 
liidgood X, ff'oj/t which he said was an cxpr<‘s.s decision 
upon error, tliat the wife could not be joined, bc'cause 
a contract could not be made with a leme covert, and 
that a promise cither express or inipluxl did not give 
her any interest, but the wliole resultctl to the hus¬ 
band ; and if it should l)c said that there it did not 
apjiear that the lands, out of which tlie contract was 
derived, were the wife’s lands, in like manner it may 
be said here that it docs not appear that the note was 
given for any ineriuu'ious services or consideration 
moving to the wife; which, if if had appeared, might 
perhaps have matle a dilierencc. Therefore in Jtosf v. 
Uotc/er (.7), Ilcaih i. laid down the rule, that where 
the wife is the meritorious cause of action, there she 
may join with the husband, but not otherw ise, as was 
evident, he said, from the authorities of Abbot v. lilo- 
Jcld{b)t and TVdlcr v. Balcn-{c). So, in BrasJiford 
V. Buckingham (d), assumpsit was lield to lie by liusband 
and wife upon a promise to the wife in consideralitm 
that she would cure a wound, but there it all<^cd in 
fact that she cured it; and on the ground, that it was 
upon a performance to be made by the jicrson of the 
wife, it was reserved that she was the cause of the 
action, and so the action brought in both their names 
Was well enough. And tlie same distnjction was taken 
and admitted in Fountain v. Smith (<•), JVilla- v. 

(a) I n. at. 114 . (i) Cra.jM. 644 - (f.! %WiU 4 I 4 . 
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Uuh-r («), null Ilolmrs v. Wood [h). So tljat those 
<-a.si‘s go no larihfr than to show tliat ivliere the action 
is brought for tin? labour or services of the wife only, 
she may join. But here the case rests simply on the 
note’s having been made to the wife, aud there is not 
any apparent consideration; she must therefore be 
taken to have received it merely as the servant of the 
husband. And so in IlotxvU v. Maine (c), where a 
bond was given to the wife during the coverture, the 
liiisband sued alone, and on demurrer it was adjudged 
Well. 
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Lord EnLEXBonouiJii C. J. If it had been necessary 
to state a consideration there miii:ht have been weijrht 
in the argument; bnt*here, is not the wife the merito¬ 
rious cause of the action ? She is the donee of the 
promitisory note, and it is acejuired through her, and 
the note is a thing which of itself imports a consi¬ 
deration. And in Coke Liittlctun, 120. <?., and 1 Roll. 
Abr.^ Baron and jPrwe, II. pi. 6 7., mentioned by my 

Brother Dampia-y a difference is taken between a thing 
that is nut merely a chose in action, and one that is, 
and thcrel’ore in the case of a bond made to-the wife, if 
the wife dieth, the husband slmll not have it without 
taking administration, because that is merely in action. 
So here the note is made to the wile: and it itnj)orts 
consideration, unless the contrary be shewn; and there¬ 
fore it seems to fall within those authorities. 


Bayley J. Does not a promissory note import 
priinu facie a consideration for the promise to pay ac- 

(tfi a 414. (i) Ci?ed in /F'f/.Vr V. i’uJtfr, ibij. 

ff) 3 iff. 40,;. 

cording 
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cording to the tenor, tliat is, to the wife; and \vl»at ii 
tJicro to shew that the v. ilb is not the nieritoriotis cause 
of action? Ilwas incunibenl on the defendan* to shew 
the conti’arv: the note inifilit have been ijivt'rj for a 
debt due to her dura sola. 'J'he case of JJolnirs v. IVuod 
was a case where it was necessary to allege an adequate 
consideration, but here it is not necessary to allege a 
consideration dehors the inslriunent, because it import ? 
a consideration of itself. 


. 1 . The je.me ai e:umeut which has been U'-< (! 
to-day would also !>e an an^ver to the authorities lA'Cu. 
J/iif. and i linlLAhr. upon ilie case of the ()b!igati<»n to 
the wife. The husband might certainly have sued alone, 
aceording to //otcr// v. yiii'nir, Vmicl i w as the case of a 
bond to the w iie ihiranl coverture, and not as in 

some editions [n\ but it follows from the above authori¬ 
ties tliat he may alst? join Ute wife. There must be some 
little inaccuracy in the case ofv. /Iry/ in one 
part; l;ccause the Court say that no promise to a married 
wonum, either express or implied, gives any interest: 
and yet tliey afterwards admit upon the cases, tliat 
where a promise is so expressly stated, the hiis.band 
may a>senl to give the wife an interest in the contract, 
and join her in the actioii. \\i Datj \, J'arfj^rnvc [l>)i 

which 


,'a) Scc/V.’-1-V. 

(bi IVti. J-'c/u's note oi tins ca inulcr the title Ihy /’jt, Tiin. 
i; U 14 Cc'j. i. is a» follovvk : I’laintilf as administrator to !'ii ^^i e 
tMouj'lit debt upon a bond g’.vtii to l.t r iliiriii}; the lovi itiiif ; ar d on 
demuricr to the declaiation, it was oioLcted the action sliotih! have 
been Inou^ht by tlte husbainl in liix own tight, and not as athiiiiilstra- 
tor, bcc.uis<; th* wife never had any sole right of aAioli in her. 
2 Lev. 40^. 2 Med. 21 y. .'.'.//A. 114. 4 Med, tf.6. 

On the other side it was argned, that the right to tlie hnml wotiM 
liave survived to tlie wife, g she had outlived her husband. Lr'<. Ji.ir. 

it K me, 
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which was argued by Taylor on one side and Denison 
on the other, according to my note, Lee C. J. said that 
whefe a bond is given \o the wife during coverture, no 
action will lie for it by the wife solely, but they may 
have a joint action during their lives;’or tlie husband 
may bring such action during the coverture in his 
ow'u name; yet if he docs not, it survives to the wife. 
There the action w'as by the husband, as administrator, 
on an obligation to tlic wile during coverture, and it was 
resolved that it was well brought, for it would have 
survived to her. 

Per Curiam^ Rule discharged. 


1814. 

Phillivkiik 

ajjraiest 

pLUCKWEtlrt 


Bayly was to have argued against the rule. 


^Tfc-mc, 24. And though the bond might have been sued by the husband 
alone in the ivife’s lifetime, yet after lier death he must sue as admi¬ 
nistrator, as in the present case, i So. ^h. 345. H. pi. 6, 7. Co. 
Lit. 110. And for these rcasoiit the pUintilThad judgment. 


Busk and Another against Davis and Another, 


^ 2 ^ROVER for flax. At the trial before Lord Elleti- 
buroKgJi C. J., at the Loudon sittings after last term, 
it appeared that the pluintifls, in Scjyicmber 1S12, 
having about 18 tons ofjli?4'^flax then lying in mats 
{and entered as mats), at the defendants’ wharlj sold a 
part of it, through tlie intervention of a broker, to one 


Where plain- 
tiiTs sold 10 Out 
of 18 tons of 
ti ir, then ly¬ 
ing in mats at 
det'ondants* 
wharf, at so 
much per ton, 
to be paid for 
by the vendee's 


acceptance at 
three months, 

and gave the vendee an order on defendants (the wharfingers) to deliver ten tons to vendee 
or order, which defendants entered in their books, but the quantity to be -Jeli-rred 
was to be ascertained by the wharfinger’s weighing it, (the mats being of unequal 
quantities, so that a fraction of a mat might be required), and an allowance for 
tare and draft was to be made by the weight: Held that the sale was net com¬ 
plete to pass the property, those acts not having been done by the wharfingers, 
nor any delivery made; and that plaintifis, upon the insolvency of the vendee, 
might counteraund the delivery. 

voL. If. D a 


Bromer. 
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Bromer. The sold note was in the following terms: 
Sold on account of Busk and Co. lo tons of Rigct 
flax, marked FDR, at Davises ^’liart^ sound and of a 
merchantable quality “ ex” the / / ote Maritty at 118/. 
per ton, tJie amount to be paid by the buyer’s accept¬ 
ance at three months from to-day, allowing six months* 
and 14 days discount. Tare and draft as customary. 

JLondony 23d SepU 1812. 

A few days afterwards the plaintilTs gave Bromer the 
following written order on the defendants, which was 
immediately sent by Bromer to the defendants, and 
entered in their books: 

Messrs. Davis and Co. 

Please deliver to Mr. D. Bromer or order ten tons 
Jtiga FDR flax “ ex” Vroxe Mc^a. 

Busk and Co. 

ilM-] ,81!. 

7 Oct. 3 

It is usual to allow 14 days for delivery, durlHg which 
time the sellers arc liable for warehouse rent, and the 
purchaser afterwards. On tlie 17th of October (after 
the 14 days had expired) Bromer stopped payment, 
and the flax remaining at Davis''i, wharf in the same 
state as at the time of sale, the })laintifFs gave 
an order countermanding the deliver^'. Jtiga flax is 
usually .imported in mats, varying in quantity from 
3 to 5 or 6 cwt. The (juantity is ascertained by being 
weighed by the wharfinger (a). The sale of 10 tons 

(d) When the rule nisi was moved, l.e Blanc J, inqiiiied who was 
to be at the expence of the weighing, and said it might be material 
to ascertain fhat fact; but upon shewing cause it did not appear that 
that fact had been agiecd; it seems to have been considered that 
the wharfingers weie at least the agentt-of both parties. 
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may require the flax mats to be broken, and tare and 
draft must be deducted before the bill of parcels can be 
made out. The tare is allowed by the weight, for the 
• weight of mat and ropes; 14 lbs. upon mats under 
3 cwt., and 20 lbs. upon mats of 3cwt and over. Draft 
is 2 lbs. per mat. The plaintifft had not received any 
return of the weight from the wharfingers. Under 
these circumstances his Lordship was of opinion that 
ns an ulterior process of weighing was to be performed 
by the seller before the delivery could take place, the 
transfer of the properly to the buyer was not complete 
that process not having been jjerformed; and there¬ 
upon a verdict was found for the plaintiffs. 

Par/c obtained a rule nisi for a new trial, and relied 
on Harman v. Anderson («), Whitekotise v. Frost (6), and 
Jackson v. Anderson, {c) 

Scarlett and Brougham shewed cause, and contended 
that the sale was not so complete as to vest the pro* 
perty in Brmner, and preclude die plaintiffs fron> 
countermanding tl»c order for deliverj'. This was a 
sale of a certain quantity of flax, the delivery of which 
was to be ascertained by weight, which weighing was to 
be done by the wharfingers as agents for the sellers, . 
and until that was done, it remained in fieri w^t por¬ 
tion of the whole bulk was to be delivered, in order to 
satisfy the quantity sold. Therefore though the price 
and quantity were certain, yet the precise thing to be 
delivered was uncertain, and what remained to be 
done for ascertaining it was necessarily to precede the 

(a) P. C. 245. {V) 12 Ecst^Gn^ (<•) 4 Tauitt.94. 

D d 2 delivery; 
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1814. tlclivory; nnd so this case is governed by Wallucc v, 
Bnxtls {a) and Hanson v. Met/er (/>). In the former, it 
iigainst was sUitcd to bc usuo], after sale, lor tiic cooper of tho 

lUviS. • . . * 

seller to search the casks of oil, and for the broker of 
both parties to examim^ them with a view to certain 
allow’ances, and then the casks were filled u]) by tho 
seller: in the latter, tliere was no doubt as to what was 
to be delivered, for it was a sale of all the starch, butr 
the weighing was necessary to the iiscertainment of the 
price; and in both it was adjudged that these acts 
v^hich were to precede the delivery were essential to 
complete the transfer, and that the property was not 
divested out of the vendors by the mere sale and order 
on the wharfingers to deliver, but that the vejulors 
might, upon the insolvency of the vendees, counter¬ 
mand the delivery. And in this case, if, after the sale, 
a fire had consumed tlie flax upon the defenihints' 
v-harf, according to v. JlT/V/e/Z (e), the loss would 

not have fallen upon the vendee. As to IVhifchaiut' v. 
J'rost, there are the same circumstances of diflerciK'*; 
between the present and that case, that Lord I'Alenbo- 
rough C. J. pointed out between Wallace v. Breeds {d) 
and that case; and his lordship added that the courts 
frequently laid hold of such circumstances to retain the 
property in favour of the unpaid seller. And if those two 
ctiscs should be thought inconsisUnt witli each other, it 
may be observed that Wallace v. Breeds is later, and 
was decided upon consideration of the former case. ■ In 
Harman v. Anderson there could bc no doubt that the 
transfer was complete, because no weighing w as ncccs*- 

(e) tSEasiiSzt. (b) 6 £ait, 614, 

(f) ii East, a 10. See also Zagurj x,JFiin!el/,Z Camfi. .V, P. C. a^n 
id) l3£<uf,szS’ 


snrjr 
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saiy to the delivery, nor was any allowance to be 1814. 
made, neither was there any uncertainty as to the pre- ——— 

cise tiling to be delivered, but the delivery was symbo- 
lically executed as much as if the goods had been 
delivered into the party's own hands. 


Park and Taddy contra, admitted tlie rule to this 
extent, that if any thing remained to be done between 
vendor and vendee in order to complete the sale, the 
contract was still open; but they denied that such was 
the case here. And they rested their argument mainly 
on Whitchausc v. Frost, and the language of Le Blanc J. 
in that ease («), “ tliat the objection only applies where 
something remains to be done as between the buyer 
and seller, or for the purpose of ascertaining cither the 
quantity or price.” Now here both price and quantity, 
as it is admitted, were ascertained by the contract; 
and nothing remained to be done as between the buyer 
and seller, although the whariingcrs, before they could 
finally execute the order for delivery, were to ascertain 
it by weighing. Tlierefore, again in the words of 
i> Blatic J. in the same case, “ though something re¬ 
mained to be done as between the vendee and the 
persons who retained the custody of the flax, before the 
vendee could be put into sc^parate possession oIHhe part 
sold,' yet as between him and his vendors uotliing re¬ 
mained to perfect the salvJ' The weighing was not an 
ingredient in the contract, but was rathci- like the 
weighing in Hammond v. Anderson {b) for the satisfac¬ 
tion of the buyer; whereas the case has been argued as 
if it w'crc a sale not of an ascertained quantity, but of 

{h) X N. S, C9. 

Dd 3 


(«} xz £ast,62U 


an 
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1814. 

Busk 

against 


an unascertained number of mats to be ascertained by 
weighing. And Jaclcson v. Anderson {a), as well as 
Wkitehouse v. Frosty shews that an order for the 
transfer of part of an integral quantity will vest the 
property in that part, though it be intermixed with and 
not separated from the whole. The case of Hanson v. 
Meyer might have applied if the price here had been 
made to depend upon the weighing; and so perliaps 
might Wallace v. Breeds if the order for delivery 
there liad been entered in the wharBngers’ books, but 
at the time of the countermand nothing had been done 
upon the order. 


Lord Ellenbokough C. J. The question in this 
case is wdiether the projierty has been so ascertained as 
to be considered in law as cficctually delivered, the 
order to deliver having been given to the wharfingers, 
and entered in their books. That would not of itself 
be sufficient unless the flax were in a deliverable state, 
and if farther acts were necessary to be done by the 
seller to make it so. Here it appear s that farther acts 
were necessary ; for the flax was to be weighed, and the 
portion of the entire bulk to be delivered was to be as¬ 
certained, and if the a eight of any number of unbroken 
mats was insufficient to satisfy the quantity agreed upon, 
it would'have been necessary' to break open some mats 
in order to make up that quantity. Therefore it was 
impossible for the purchaser to say that any precise num¬ 
ber of mats exclusively belonged to him. If the weight 
did not divide itself in an integral manner, it would be 
necessary to break up and take some fraction of anotlier 


4 24. 


mat. 
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mat. Every component part therefore was uncertain: 
it was uncertain how many gross mats there would be, 
or what fraction of a broken mat; for, as it has been 
suggested, any certain number of mats might fall short 
of the entire precise quantity often tons. Hiat is only 
one circumstance to shew that there was some uncer¬ 
tainty at the time of the contract, which was to be 
reduced to certainty by something to be done after¬ 
wards, that is, by weighing, in order to ascertain the 
entire quantity. If thou some further acts were to be 
done in order to regulate the identit}', and (if I may 
use such a phrase) the individuality of the thing to be 
delivered, I cannot say that it was in a state fit for im¬ 
mediate delivery, and that the order to deliver entered 
in the wharfingers’ books operated as a complete de¬ 
livery. I think this case falls within the authority of 
Wallace v. Breeds, and that the delivery was incom¬ 
plete at the time of the countermand. 



Bvsk 

igrainst 

Davii. 


Le Blanc J. The question is between the vendor 
and vendee. The difficulty arises Iroin not keeping 
that correctly in view*. The question is, whether every 
thing has been done as between them to complete the 
delivery; if not, the vendor had a right to counter¬ 
mand the delivery. The contract was for a specific 
quiuitity; the price was ascertained ; the ol der for de¬ 
livery had been sent to the w'harfingers, and they had 
accepted and entered it in their books; and 14 days 
were allowed for the delivery, from which time the 
goods w'ere to lie at the whai'f at the charge of the 
vendee. But another thing was necessary to make this 
symbolical delivery equivalent to an actual delivery. 
It was to be ascerUiincd what particular goods the 
' D d 4 vendee 
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1814. vendee was to have. Now that is tlie point where this 

^ case is defective. The vendor had a much larger quan- 

^aiast tity, not lying together in one mass, but in several 
packages, which it was necessary to divide before it 
could be ascertuined what part was his and what was 
to belong to the purchaser. Ten tons out of the 18 
were to be delivered; and in order to do that it was 
necessary to ascertain how many mats or packages con¬ 
stituted the precise quantity of i o tons, or what aliquot 
part of a mat or package; which was to be done by 
the weighing of the wlmrfingcr, who was the agent for 
this purpose of both parties. It was the same thing 
therefore as if tJie weighing had been to be performed 
by the vendor ajid vendee, or in their presence. Now 
that has not been done; and therefore the piuticular 
portion of the goods that was to belong to the vendee 
has not been ascertained as between them. 'I'liis cir¬ 
cumstance distinguishes the case from iVhitehousc v. 
I'ros/, which has been most pressed in argument. And 
in all the other cases wlicre something remained to be 
done to ascertain either the price, or quantity, or thing 
to be delivered, a symbolical delivery has been holdcn 
not to supply the place of an actual delivery. Here 
something was to be done not to ascertain the price, or 
quantity, (though upon the quantity of mats and ropes 
would depend what was to be the allowance lor tare 
and draft, but 1 lay that out of the question,) yet some¬ 
thing was to be done to ascertain the individuality. In 
Wliitchouse v. Frost the owner of a large quantity of 
oil in the mass sold a certain quantity of it to /j., who 
contracted to sell the same to C. specifically as an un¬ 
divided quantity, anti gave him an order upon tlie 
owner for the delivery, wluch order the owner accepted. 

Tlia 
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The question that arose was not between the owijer and 
but between C. and who, as far as it was ii^his 
power, had done every act to complete the delivery, 
for he only pretended to sell an undivided quantity. 
Therefore whatever might have been die case as be¬ 
tween the owner and 23 ., the Court were of .opinion 
that as between the -subvendee and B. the sale was 
complete, 23 . ha^dng done all that could be done, as be¬ 
tween them, to make the delivery effectual. Here it 
appears that all had not been done by both parties to 
a.scertain what was to be delivered, and until thaf was 
done, the symbolical delivery left the transaction in¬ 
complete. 


405 
i8i4» ' 

Bosk 

Bavi'ju 


Bayley J. I am of the same opinion. In the case 
of Whilehousc v. Fro$t nothing remained to be done by 
the seller, and on that ground the decision of that case 
was founded. There the vendor sold an undivided 
I-4th part of the quantity. Tlic Court inu-st have pro¬ 
ceeded on the rule laid down iji v. Mmett, because 
that case bad been recently decitled, and they had it 
then before them. 'I'hcre the party bought a number 
of casks of turpentine, which were to be filled up by 
the ♦endor: all were filled up except ten, and the pro¬ 
perty of all those which were filled up was consideretl 
as having passed to the vendees; but as to the others, 
that it remained in the vendor; and the whole having 
been consumed by tire, that the ten casks continued at 
the vendor’s risk, but not the rest; anti the reason was, 
that as to those nothing remained to be done 011 the part 
of the vendor, but as to die ten casks something .still 
remained to be done. Here also it remained with the 
vendor to have t^c weight of the ten tons ascertained. 

Olid 
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1814. and to say what specific mats were to be delivered. 

The' purchaser had no right to point out the specific 
against mats} the sellers only had that option. Therefore as 
something still remained to be done by the plaintiffs 
who were the sellers, and they had an option and elec¬ 
tion what mats they would set apart, they had a right 
to consider the contract as still incomplete, and to coun¬ 
termand the delivery. 


Dampieh J. Nothing reniainal to be done in order 
to ascertain the price or quantity, but it remained at 
the option of the sellers to ascertain what particular 
mats were to be delivered: and that w.as to be ascer¬ 
tained by them by weighing; which stood in the way 
of a complete delivery in fact, and hindered the sym¬ 
bolical delivei'y from being ccjiiivalent to an actual de¬ 
livery. And unless there has been something equiva¬ 
lent to an actual delivery, the inclination of the Courts 
has been to Iiold the sale not complete. 

Rule discharged. 


‘ThniStlr-y, The Kino Smith. 

feb. xoih. 


An election cl 
A. to A corpo¬ 
rate office ill 
place of a sup¬ 
posed vacancy 
created by B-t 
cannot be re¬ 
ferred to an 
existing va-* 
cancy created 
by C. 


« 

'■^'*HE borough of JVutton Basset consists of a mayor, 
two aldermen, and twelve capital burgesses, out of 
wliom the mayor and aldermen arc chosen, and the 
capittil burgesses are chosen by the mayor, aldermen, 
and capital burgesses. At a corporate meeting held on 
the 12th of February 1812, one Starkey made a pre- 
tcndctl reniignatinn of the office of capital burgess, 
and Smith was elected in his place, and sworn in. 

Starkey 



is THE Fiftv-fouuth Year of GEORGE III. 


407 


Starkey at the time of this resignation was an alderman^ 
having been elected and sworn in as such at a former 
meeting, and had thereby vacated his office of capital 
burgess; and the number of capital uurgcsscs was com> 
plete at the time of the meeting on the 12th of Fehru- 
ary. Under these circumstances a rule nisi was ob¬ 
tained for an information in nature of quo warranto 
against Smithy for exercising the office of capital 
burgess. 


1814. 

The Kimo 
Suit*. 


Pell Serjt. and Baylyy shewed this for cause upon 
affidavit, that at the same meeting on the 12th of 
February one Kibblcwhitc, then a capital burgess, was 
elected and sworn in an alderman, and thcreb}' vacated 
his office of capital burgess, and whilst such vacancy 
continued the defendant was elected and sworn in a 
capital burgess; but tlic affidavit did not state that he 
was elected to fill up such vacancy, nor did it deny that he 
was elected in the room of the vacancy supposed to be 
made by the pretended resignation of Starkey, And 
thei*cupon they made this point, whether there being 
an actual vacancy at the time of the defendant’s 
election and swearing in, his title should not be re¬ 
ferred to that vacancy which did exist, so as to make him 
a burgess de jure as well as de facto; although he was 
chosen upon a supposed vacancy whicli ilid nbt exist. 
And they contended that it should, though if it had ap« 
pcared that this was a corporate meeting for the exclu¬ 
sive purpose of filling up the supposed vacancy of 
Starkeyy they admitted it would have been different; 
but here the meeting was also for other purposes, and 
it was clear that they meant to elect the defendant, if 
there was a vacancy; and therefore it matters not by 

whom 
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1814. 


The Kino 

egaintt 

Smith. 


/tid-jys 
fti). iith. 


An administn* 
tor canpot luive 
:n action for a 
breach of pro¬ 
mise of mar¬ 
riage to thf 
inttstatc.wliere 
no special da- 
Bia^t is alleged. 


whom tliat vacancy was createtl; and it is the duty of 
all corporate bodies to provide forthwith that the body - 
is full. But 

The Court said that it was clear they elected 
Smith to fiH lip the supposed vacancy of Starkey and 
no other; and that being so, his election could not be 
referred to the vacancy of Kibblevahile; for it might 
have made a very material difference in the choice of the 
electors, if they had been aware that they were supply¬ 
ing any other vacancy than the supposed vacancy of 
Starkey. The same person who in their judgment 
might be fit to succeed him might not have been 
selected in place of the other. It might be thought 
material to presei^'e a proportion between corporators 
of different descriptions or influence in the corporate 
botly, which would make a consideration of the vacancy 
very important in the choice of the successor. 

Per Curiantf Rule absolute. 

Abbott and GiJJi^'d in support of the rule. 


Chamberlain, Administrator of Ann Cham¬ 
berlain, deceased, against Williamson, (ji) 


yY^SUMPSIT by iheplaintiiTas administrator, upon 
a breach of promise of marriage made to the in¬ 
testate, laying the promise in the usual way; and the 
plaintifr avers that the intestate, confiding in the said 
promise, &c. remained sole and unmarried until her 


(tf) Ciusc was s’icwn against the rule at Serjeants' Itm bcfuic tliistcrm. 

death, 
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death, and was ready, &c., and although she requested 
the defendant, &c., yet the defendant did not when 
requested, or at any time, marry her, but refused, 
See. And there were several other counts varying the 
promise; but the declaration did not allege any special 
damage, but concluded to the damage of the plaintiff 
as administrator. Sec. Plea, non-assumpsit. 

At the trial before Bayleif J., at the last assizes for 
the county of Gloucester^ the promise was proved, and 
it further appeared that the intestate kept a boarding- 
school, which, it was agreed with the defendant, that 
yhe should relinquish at Christmas 1812, in order to be 
married. In the preceding Kotemberf however, the 
defendant broke off all farther intercourse, and soon 
afterwards the intestate’s health began to decline, and 
slic was compelled to quit her school, and died in the 
following May. 'Plie learned Judge doubted whether 
the action were ntaintainable, but assuming for the 
time that it w’as, he directed the jury to consider of 
the damages as if the action had been by the intestate 
herself”, for that whatever compensation in money she 
would have been entitled to, by so much she would 
have died the richer. The jury found a verdict for the 
plaiutiii^ damages 20 c/. 

In Michaelmas term a rule nisi was obtained for ar¬ 
resting the judgment, on the ground that this action was 
not maintainable by the personal representative; or for 
a new trial, on the ground of a misdirection. And 
upon the first point the stat. 4 Ed. 3. c. 7. de bonis 
asportatis in vita testatoris, and 31 Ed. 3. c. ii., were 
cited, and also Com. D/g., Administration, B. 1 3., “ that 
by the equity of these statutes an executor or admi- 
•istrator iliull have every action for a wrong done to 

the 
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Cuambeklair 

agaiMt 

WilliaMsor. 
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Cramkeklain 

againtt 

Williamson. 


the personal estate of his testator,*’ Latch. 168. But this, 
it w as said, is not a wrong to the personal estate. And 
in Mordant v. Thorold (a) it was resolved that the ad¬ 
ministrator was not entitled to a scire facias upon a 
judgment in dower obtained by his intestate, where 
she died before the damages had been ascertained on a 
writ of inquiry, because the w'rit of inquiiy* being in the 
nature of a personal action for the damages, it dies U'ith 
the {lerson. And ns to the misdirection, it was ob¬ 
jected that the criterion of damages could not be the 
same as if the action had been by the intestate herself, 
by reason tlwt she would have been entitlctl to da¬ 
mages for the loss of personal comfort, and advance¬ 
ment in life, and also for personal feelings; whereas 
the ailministrator could only be entitled in respect of 
the damage to or deterioration of her personal estate. 

Peake (with Daimcep) now shewed cause, and in 
maintenance of the action he took this distinction, that 
the action was founded in contract, and wherever that 
is the case, the executor or administrator shall have it. 
Therefore in Com. Dig. Administration, B- 13., it is said 

he shall have covei>ant, upon a covenant made to hi* 
testator for a personal tiling. So upon a contract 
made to the testator,” and for this March pi. 23. is 
cited; which case is as follows; “Justice said, 

and so it was agreed by the Court, in what case soever 
there is a contract made to the testator, or intc'state, or 
any thing which ariseth by contract, there an action 
♦ill lie for the executor or administrator.” And even 
upon a promise made to the intestate for the benefit of 

(a) xSalk. 2 SZ- S. C. Carfb. 133. 


a stranger, 



IN THE Fiftv-foubth Year ot GEORGE III. 


411 


u stranger, it was adjudged in Bqfield v. CoUard{a) 1814. 

that the action would lie for the administrator. The —- 

. CMAMSEStAIH 

rule, actio personalis montur cum persona, holds with .igaima 
rnpcct to actions founded uixm a tort or trespass: and ^ 
this was the rule on which the resolution passed in 
Mordant v. Thorold^ for it was said that the damages 
were due to the intestate only by way of satisfaction for 
an injury which is in nature of a trespass” But here 
the damages were due to the intestate ex contractu, and 
therefore this action may well stand with the resolution 
in that case. And he said that there had been a coae 
of this sort lately before K. B, of Ireland^ in which the 
action had been held maintainable; but he mentioned 
neither name nor time. Upon the other point he 
maintained that the direction was correct, and enforced 
the propriety of the learned Judge’s i-easoning by 
putting this case. Suppose the intestate had recovered 
damages, and tlied immediately after Uveir pa^’ment, 
would not her personal estate have been so much the 
better ? 

Jervis and Abbott contra, after observing that this was 
an action of the first impression, denied that the rule of 
law’ was that an executor or administrator shall have 
such actions ns ore founded on a contract with their 
testator. Tlic right of the executor or administrator 
depends not upon whether the action is founded in 
contract, but upon whether there has been an injury • 
to the personal estate of the testator. Therefore in 
Kingdon v. NoUle (&), though the action was founded 
on a breach of covenant witli the testator, yet was the 

Al’y:, I- l M.& X. 555. 
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executor held not entitled to have the action, because 
there was no damage to the personal estate; but in 
Uuy V. Lecington («), where there was a damage by 
reason of the breach of covenant, the action was heM 
maintainable by the executor. And though in the 
Bishop of Coventry and Lichfield’s case a quare impedit 
was held to lie by the executor for a disturbance to the 
testator, it lippcars from the fullest report of th,at case (6) 
dnt tliat was a grant of the advowson for 21 years, 
which was a chattel interest; and so it was said that the 
stat.4jCd. 3. meant not only a trespass and carrj’ing 
away the goods, but also when tlie testator loscth his 
chattel by a tortious interlei-encc. And therefore as in 
ejectionc firmaj upon an ouster of the testator (wliich 
is out of the words of the statute) his t'xecutors may re¬ 
cover the term and damages by the equity of the sta¬ 
tute, so the disturbance of his presentation shall be taken 
within the same e<]uity. And therefore these cases 
shew that it is to the substance and not the form of ac¬ 
tion that the Court looks, in order to see if it be main¬ 
tainable by the executor; and that what Jones is 
reported to have said cannot be taken as an universal 
proposition. It may tlien be admitted, that by an 
equitable construction of the statute the executor or 
administrator shall now have the same actions for any 
injury to' the personal estate of the testator in his life¬ 
time, whereby it i$ become less beneficial to the execu¬ 
tor, as the testator himself might have had, whatever the 
form of the action may be (c). Now that the breach of 
this promise is not an injury of the above description is 
evident, first, from the consideration that the perform- 

S C. I/Vw.'r. 175. (h) t And. 7,41. S. C. Savilf, iiZ, 

(<) I Sawid. edition) J16. n. 1. to H'heMlrj r. Lant. 

I ance 
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ance of it would not have augmented the personal estate 
of the intestate, but on the contraiy would have divested 
her of it, and vested it in the de^ndaut; next, from the 
^nature of the damages to be recovered, which are un¬ 
certain, not capable of being estimated precisely as a 
pecuniary loss, nor, in this instance, by reference to 
any diminution of property ; for none such is allied; 
but the whole sounds in damages in respect of the 
personal loss and inconvenience to the intestate, and is 
in a degree what the law terms vindictive. And the 
statute £d. 3. does not extend to an injury of this sort 
done to the testator; in Uic same manner as it does not 
give any remedy to the executor or administrator, for 
iissault and battery, slander, deceit, false imprisonment, 
and the like (a), which many times are greater personal 
injuries tlian the present. And suppose the intestate, 
instead of dying, had become bankrupt, her assignees 
could not liavc maintained any action upon this pro¬ 
mise; and yet they are the assignees of the esfaie and 
effects of the bankrupt, and in general take all that an 
executor or administrator would take; or if she had re¬ 
covered damages, and before judgment had become bank¬ 
rupt, such damages would not, according to Benson v, 
Flov:cr (^), have been assignable, by season of their 
uncertainty; and Mordant v. Thordld was determined 
upon the same reason; and Ex parte Charles (c) decided 
that damages such as these were not sufficient to found a 
commissiQii of bankruptcy, which shews that they are 
not a debt. Marrij^e indeed is regarded by the law as 
valuable, and the loss of it is a temporal loss to the 
party, for wliicli an action will lie; but it is valuable 

(.7) Sir 174. [b) Sit IV. Janes, {«) 14 E«st,X 0 % 
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only as it regards the pereon and not the personal 
estate; more especially as it concerns a woman, for the 
reason before given. And the maxim, actio personalis 
moritur cum person^, applies to all cases of personal 
wrongs, whether they arise ex contractu or ex delicto; 
because, as to the personal estate, the executor repre¬ 
sents the person of his t^tator, but not as to his per¬ 
sonal wrongs. It is true a case might be put, in which 
this action would be maintainable; as, if the intestate 
had actually suffered some pecuniary loss, or been 
damnified in her propei-ty by reason of this breach of 
contract; but all that is matter of special damage, and 
should have been stated as such, for otherwise the 
Court cannot intend it. And so in slander, where the 
words are not actionable in themselves, yet if special 
damage be alleged, the action will lie, but otherwise 
not; which may. serve as an illustration. Upon the 
other point they did not add any thing material to the 
objection as it was presented upon moving for the«ule. 

Lord Ellenborovgh C. J. said it was a case of 
novelty, and importance in its principle, and that it had 
been ingeniously argued; the not finding any precedent 
for such an action made it very fit tliat the Court should 
pause, in order to look into the cases. And Le Blanc J. 
said that they could not but recollect that though the 
damages in actions of this sort were given strictly as a 
compensation, yet they were almost alw.nys considered 
by the jury somewhat in poenam. 

Cttr. adv. mdt. 

Lord Eixf-neorougu C. J. on this day delivered 
the judgment of the Court in substance os follows: 

This 
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This was a motion in arrest of judgment in an action 
brought by the plaintiii^ as administrator, for a breach 
of promise of marriage made to the intestate by the 
• defendant. The declaration did not contain any alle¬ 
gation of special damage; and the question was, whe¬ 
ther the action is maintainable by the personal repre¬ 
sentative. The action is novel in its kind, and not any 
one instance was cited or suggested in the argument 
of its having been maintained, nor have we been able 
to discover any by our own researches and inquiries, 
and yet frequent occasions must have occurred £»r 
bringing such an action. This circumstance imports 
at least an opinion not vciy favourable to this species 
of action. However, that would not be a deci¬ 
sive ground of objection, if on reason and principle 
it could strictly be maintained. The general rule of 
law is, actio personalis moritur cum persona; under 
which rule are included all actions for injuries merely 
peraanal. Executors and administrators are the repre¬ 
sentatives of ilie temporal pro}5erty, that is, the debts 
and goods of the deceased, but not of their wrong!^ 
except wh.ere those wrongs operate to the temporal 
injury of their personal estate. But in that case the 
special damage ought to be stateil on the record; other¬ 
wise the Court cannot intend it. If this action be 
maintainable, then every action founded on an implied 
promise to a testator, where the damage subsists in the 
previous personal suhering of the testator, would be 
also maintainable by the executor or administrator. 
All injuries aflecting the life or health of the deceased; 
all such as arise out of the uuskilfalness of medical 
practitioners; the imprisonment of the party brought 
on by the negligence of his attorney; all these would 
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be breaches of the implied promise by the persons em¬ 
ployed to exhibit a proper portion of skill and attention. 
We are not aware, however, of any attempt on the 
part of tlie executor or administrator to maintain an 
action in any such case. Where the damage done to 
tlie personal estate can be stated on the record, that 
involves a different question. Although marriage may 
be regarded as a temporal advantage to the party as 
far as respects personal comfort, still it cannot be con¬ 
sidered in this case as an increase of the individual trans¬ 
missible personal estate, but would operate ratlier as 
an extinction of it; tliough that circumstance might 
have been compensated by oilier advantages. Loss of 
marriage may, under circumstances, occasion a strict 
pecuniary loss to a woman, but it docs not necessarily 
do so; and unless ii be expressly stated on the record 
by allegation the Court cannot intend it. On the 
ground, therefore, that the present allegation imports 
only a personal injurv', to which tlic administrator is 
not by law, nor is he in fact shewn to privy, we are 
of opinion that, in the absence of any authorities, tliis 
administrator cannot maintain this action. The cases 
which were cited on the other side do not appear to 
have such on immediate bearing on the question as to 
require tliat they should be reviewed and commented 
on. We arc of opinion that this judgment must be 
arrested, and of course the motion for a new trial is 
thereby disposed of. 
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PON appeal against an ordei* of two justices, re¬ 
moving JV. Reddick and his family from the town¬ 
ship of Armley to the township of Morletff the court of 
quarter sessions confirmed the order, subject to the 
opinion of this court on the following case; 

The pauper’s father resided in Arndey under a certifi¬ 
cate froju Morley^ dated i June 1761, acknowledging 
him by name, his wife by name, and their three chil¬ 
dren, Mmyy Amie, and Alices to be leg^y settled in 
the towTiship of Morley. The pauper when he was 
about 12 years old (his father being then lately dead, 
and be residing with his mother in Aimley under the 
certificate, as part of his late father’s family) w’as bound 
appi-entice by the overseers of Mot ley to one Lister of 
Morleijf till hfe age of 2i- He served in Morley under 
the indentures 7 years, and then with his master’s qgn- 
sent returned to Armley^ where his mother and family 
then resided under the certificate, and still reside, to 


The son of a 
ceitlficated per¬ 
son, who was 
not named in 
the certificate, 
upon the death 
of his father, 
bein); then re¬ 
sident with his 
mother under 
the certificate, 
was bound ap¬ 
prentice in the 
certifying pa¬ 
rish, left his fa¬ 
ther’s family, 
and served in 
that parish un¬ 
der the inden¬ 
tures for some 
years, and then 
returned, with 
his /Pu'tcr’s 
consent, to 
serve a person 
in the ceitified 
parish, where 
his mother and 
family resided 
under tlie cer¬ 
tificate, and 
served that 


serve one Gaunt in Armlcy. Tlie pauper continued in thnsp^imLn 
Gaunds service till the expiration of his indentures, at'whkh 

He then hired with Gaunt for a year, and served a being of 

“ , tlie age of ai, 

year, and remained with Gaunt 4 years in tlic whole, his mother still 

living with him in Artnley during all that time. Upon the pt*vi!h,1irh!red 

pauper’s going to Amdey to serve out the remainder of jamf^^on^fOT 

his apprenticeship with Gaunt, he did not go to his ^ ^ 

mother’s house, nor at anv lime, during the rest of his three successive 

•' ^ ° years in the 

apprenticeship, resided at his mother’s as part of her certified parish: 

^ Hddthsthe 

family. gained n Kttlement by such hiring and service. 
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This case first came before the Court in Triniti^ term 
last, and w'as in part argued, but on account of its being 
imperfectly stated M-as then, and at several subsequent 
times, adjounicd, in ortler to be amendctl, and was 
finally argued on a former day in this term. The 
question made upon the amended case was tliis, whether 
the pauper gained a settlement in Armhif by hiring and 
service with Gaunt. 

T(yppivg and Scarhit in support ol’ the order of ses¬ 
sions contended that he diil not. And they said it was 
clear that the pauper was originally within the descrip¬ 
tion in the statute 9 & 10 Jf'. c. 11. of a person coming 
into the parish by the certificate; because though he was 
not specifically named in the certificate, the case states 
that he was residing under it when about 12 years old. 
Tliereforo unless the pauper was discharged from the 
certificate he could not gain a settlement in Ai-mlei/ by 
this hiring and service. And the reason is, becflluse, 
lie being under the certificate, the statute 8 & 9 JV. 3. 
c.^o. (certificate act) and 9& 10 W”. 3. c. ii. would 
prevent his gaining a settlement in the certified parish, 
except by two ways, neither of which is hiring and ser¬ 
vice. Now the only means by which he could be dis¬ 
charged from the certificate were either by gaining a 
settlement for himself, or by separating himself from his 
father’s family in such a way ns to be deemed no longer 
a part of it. That he did not gain a settlement for 
himself, is clear; because neither the service under the 
indentures in the certifying parish, where he was already 
settled, nor in the parish certified, into which he re¬ 
turned under the certificate, could gain him one. 
Then did he* siparate himself fri)m his father’s fiimily 

bv 
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bjr this hiring and service so as to be deemed no longer 
a branch of it ? And it seems from Rex v. Keel {a), 
Rex V. CoUinghouru IJucis (b), and Rex v. Ingmorth (r), 
that lie did not; for this hiring and service in the 
certified parish after his return was not such a separa¬ 
tion as to liave' the cilcct of completely disuniting him 
froin his ilitlicr’s family, and thus discharging him from 
the certificate under which ho returned. In all those 
cases the child, after his return under the certificate* 
hired himself away from his family, and yet it w'as re¬ 
solved that lie was not thereby emancipated; and 
though this case difiers from those in this particular, 
that here the pauper was an adult when he hired him- 
sellj yet that seems only to be material where tlie child 
Iiaving up to that time lived under the paternal roo:^ 
actually quits it, which manifests by the child’s own 
act that he means to abandon his family; and on that 
ground Rex v. Roach (li) was decided. 
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Park and Reader, contni, insisted, that the pauper 
not being named in the certificate, but being included 
in it merely as part of his father’s family, continued 
under it only so long as he constitutt*tl a part of that 
family; and being emancipated, he was no longer re¬ 
strained by the statute, but was competent to gain for 
himself, or to be the means of others gainiitg, a settle¬ 
ment in the certified parish by any of the modes by 
which settlements are gained. And in support of these 
propositions they relied on Rex v. Heath (c), and Rex 
V. Mortlake {/). And as to the emancipation, they said 


{h) 4 T. A 199. 
(<■) 5 5 ^ 3 " 


(«) Cald. 144* 
id) 6 T.Jt. Z47. 
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that Hfx V. Roach {a) was an exj)rc‘ss authority to show 
that if a child, after becoming an lulult, sever himsdf 
from liis fathers family by entering info service, he is 
thereby emancipated; and Lord Kenyon there laid 
down a clear rule, which he said would reconcile all 
the cases. And tlie case of the soldier {h) proceeded 
upon the same principle. And as to the cases relied 
on e contra, the answer has been given to tlu'in by its 
being admitted that they all turned upon the child’s 
being a minor; for although in Rex v. l>i}^\corth it seems 
that he continued his service after he was 21, that cir¬ 
cumstance escaped notice; and at all events it differs 
from the present in this, that when he first contracted 
he was under age. 

Cnr. adv. vidt. 


Lord Ellenboiiovgh C. J. on this day delivered the 
judgment of the Court in substance as follows : 

Ilis Lordship (after having stated the case) said : On 
this case it is material to observe, first, tli^ the pauper 
is not named in the certificate, but merely compre¬ 
hended under it as part of his father's family; secondly, 
that after the time of quitting his father’s family he 
never returned to his mother’s house, but continued to 
serve under tl>e indentures until the age of 21, and 
then hired himself for a year, and served for a year, 
and so contimieil in the service for four years succes¬ 
sively with, the same master. And the question is, 
whether, having so hired himself after the age of 2 r, 
he was in a capacity thereby to gain a settlement iii 
Armlty. The negative of this question has been con¬ 
tended for in support of the order of sessions, on the 

(fl) 6 r. R. a47- Rex r, WclfaU^ St. Fettr’s, Sun. S. C. 638. 
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statute 9 4" lo 3. c. 11., and on the authority of AlS? 
V. CoUingbourn Duc^s, Rex v. Keel^ and jRer v. Ingamth* 
The words of the statute are ** that no person whatso¬ 
ever who shall come into any parish by certificate shall 
gain any settlement unless he shall take a lease of a 
tenement, See., or execute some annual ofRce, &c.** 
But I observed before upon the first circumstance of 
this case, which is never to be lost sight that the 
pauper is not named in the certificate, and therefore he 
is to bo considered as coming into the parish by the 
certificate, only so long as he is a part of his father’s 
familj'. And that brings it to the question, whether he 
was a part of his father’s familj’. In the case of Col- 
lingbonrn Ducis the pauper, after leaving, his father’s 
family, returned to the parish where his father was 
living under the certificate, being under age, and w’as 
hired in the certified parish, at which time he con¬ 
tinued a part of his father’s family. So, in Rex v. Keel 
the pauper returned to a branch of her family in the 
certified par&h, and was there hired and served wliilst 
under age. The case of Rex v. Ingasortk is the nearest 
to the present case; but there is this distinction, that 
there the pauper returned under age to the father’s 
house and hired himself whilst under age to a person 
in the same parish; and although by comparing his age 
when he first let himself, with the time when he last 
let himself it does appear that ho must have been of 
age at the commencement of the second year’s service 
under the last letting, yet that circumstance seems to 
have escaped the notice both of the counsel and the 
Court; and the case was decided entirely 0#the au¬ 
thority of Rex V. Keelf which it was supposed exactly to 
resemble; but which, for the above reason, is not so. 


We 
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Wc do not think, however, tlmt that is an authority to 
warrant us in deciding that where a child* not nanuKl 
in the certificate, separates iiiiiiself f'roiti his father’s 
family at an age when he is by law capable of siipjiort- 
ing himself, he shall either derive a settlement aerjiiired 
subsequently by his lather, or shall be pi*evented by the 
certificate from gaining a settlement for hiuiself; which 
is a disability that can only attach on him as being one 
of the family. This is illusii ated by Ri’x v. lioac/t, where 
a daughter, being of ago, left her father’s family, and 
hired herself to a farmer for eight weeks; during the 
time of her absence her father acquired a subsequent 
settlement, and it was determined lljat she was not en¬ 
titled to such subsequent settlement, on the ground 
that she had ceased to be a part of the lather's family, 
or, in the language of the cases, was eiunueipated. 
That case was fully argued and considered, and it 
lays down a rule in precise terms, which may serve to 
govern others in future. The same point was deter¬ 
mined in Hex V. Co'x/tonetfbow'ue, i o JSiUf, 89. ntut 
w as a case where the daughter, being under age, went 
to reside w’ith her uncle, with her lallier’s consent, tuid 
was maintained wholly by him, and continued with 
him till she was of the age of 27 ; and the Court held 
that she ceased oli her coining of age to be a part of her 
father’s family, although she had not acquired any 
distinct settlement tor herself; ami tlierefbre the father 
acquired a settlement by iiiring and service, as an un¬ 
married man, not having a child within the words of 
the statute. It is true that these latter were cases 
whera^jj^ question did not arise upon a certificate; but 
they establish a principle which shews what it is that 
constitutes a child a part of his lather’s family; and 

5 what- 
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whatever divests him of the capacity as one of his fii- 
ther’s family iu the one case, divests him of the inca¬ 
pacity in the other. We are of opinion, therefore, 
that the pauper ceased to be a part of his father’s 
family, and by the hiring and service gained a settle¬ 
ment ill Armley. 

Orders quashed. 
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W. Parker and Others, Assignees of S. Parker, Fridar , 
a Bankrupt, against Beasley and Walter 
Bell, (Siirviv'ors, together with John Bell, 
of William Bell, deceased, which said John 
Bell is outlawed.) 


JNDEBITATUS assumpsit for premiums of insur¬ 
ance. Plea, general issue, with a notice of set-oft' 
for money due from the banknqit to the ilefendaiits, 
for losses upon policies nnderwriltcn by the bankrupt 
as an assurer to the defendants. 

At the trial before Lx>rd FMcuhorongk C. J. at the 
sittings after last term, the doubt which arose was, 
whether the defendants were entitled to set off the 
losses upon two policies of assurance; as to which 
it appeared, by the admissions, that the defendants, 
together with Wm, and J. Bell, trading under the 
firm of William and John Bell and Company, ef¬ 
fected the two policies in the name of their Jirnit with 
S. Parker, who underwrote the same before his bank¬ 
ruptcy. One of the policies was on goods on board the 
ship Georgia Planter, and the other on goo^lSh board 
the ship Rodney. A cargo of goods was shipped on 
board both the said ships at Norfolk in Virginia; 

J, Bell 
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tZ Bell being then resident in Virginia. J. Bell, and 
several other persons resident in America, were pro¬ 
prietors in different proportions of the two cai^oes; 
and the two policies were effected by tlie house of Bell 
and Co. in pursuance pf orders to that effect received 
from tZ BiH, on behalf of Iiimself and the other 
proprietors; and the cargoes were consigned to the 
house of Bell and Co., for the purpose cither of being 
sold by them in this country, or of being ft)rwardcd by 
them to such foreign ports as they might judge expe¬ 
dient for procuring a market; and Bell and Co. were 
to account individually to the dififerent proprietors in 
America for the proceeds of the goods severally shipped 
by each. The two ships with their cargoes sailed from 
No^ollr, with instructions to proceed to FalmmUJi, and 
there receive the orders of Bell and Co. as to their 
farther destination, and in the course of their ypyage 
were captured, and a total loss was thereby' sustained 
upon each of the policies, before Parker became a 
bankrupt; but those losses were never a^nsted or al¬ 
lowed by him. Bell and Co., as the brokers or agents 
of the consignors, entered into contracts for the sale 
of both the cargoes, but at the sellers* risk until arrival, 
and the completion of those contracts was defeated by 
the capture. All the several proprietors of the said 
cargoes, except one, were at the time of the loss, and 
most of them arc still indebtetl to Bell arid Co., more 
or less, in respect of bills of exchange drawn upon Bell 
and Co., as well on account of the said cargoes as of 
other sl^ments previously made and consigned to the 
house and Co., but none of those proprietors 

are insolvent. BeU and Co. did not act for the con¬ 
signors under a commission del credere, nor were they 

per- 
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personally interested in the insurances further than as 

above stated. If the defendants were not entitled to 

set of!' the losses upon the above policies, then the 

plaintifis would be entitled to a balance of 889/. for 

premiums of various policies effected by the defendants, 

« 

in their partnership name, as brokers; subject to which 
question the pliiintifTs were nonsuited, w'ith leave to 
move to enter the verdict for that sura. 

Park accordingly obtained a rule nisi on a former 
day in this term, and he distinguiohed this case from 
those policies in Kosler v. Eason (a), which were ef¬ 
fected by tl.c brokers in their own luuncs, on account 
of other persons, and on which they were held entitled 
to a set-off, in this particular, that there the brokers 
acted under a commission del credere, here they did 
not. 

Marrt/at shewed cause, and contended that although 
the defendants had not any del credere cominissioi], 
they had that which w'os equivalent to entitle tliem to 
a set-offi viz. a lien upon the policies in respect of the 
bills drawn upon them on account of these cargoes. 
And if the goods had arrived they would also have had 
a lien on them to the amount of such bills, which, 
according to Jfolff' v. Horneastle (i), was an* insurable 
interest. 

'•k and Panitker, contra, referred to Grove v. Iht- 
oois{c), Olid Parker S/tiiik {d), as shewing that the 
sole distinction on which the decisions ti^Btd was, 

(ij) (I') 1 B,s. & Pull, 216. 

(O (0 16 £0,7,385. 

whether 
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1814. 

Pakickii 

against 

Ss After. 


whether or not there was a del credere commission { 
and tliey further contentled that witliout some contract 
between the underwriter and the broker there could 
not be mutual credit between them; and that the 
broker could not create to himself an interest to tJie 
prejudice of the underwriter by sometliiiig which passed 
between the broker aiul his principals. 


Lonl Ellunborovgii C. J. In Kosirr v. Easosi the 
Court said, as to those policies effected in the name of 
the brokers, on account of other persons, that the 
brokers could maintain an actions in th(.‘ir own names, 
if they had a lien upon the policies; and by subscribing 
to policies in their own names, the underwriter liad 
consented that they should be at liberty to stand in the 
character and situation of principals, that in case of 
loss they should be entitled to act in all respects as his 
creditors. That part of the case, thcrclbre, was put 
upon the lien. Here, if the parties had not had a lien, 
tlicir names would liavc stood in the jiolicy as mere 
naked names not coupled with an interest; but they 
may have an interest not only by a del credere com¬ 
mission, but also by a lien. The acceptance of the 
billh on the credit of the consignment gave them an 
interest and lien ; and having a right to retain the po¬ 
licies, and the policies being in their own names, and 
ihe contract of the underwriter originally with them, 
they might have bupightM^actiSff in themBwn names; 
and the Coffrt would not have staid the proceedings, 
unless the principals had indemnified them against the 
bills, in which case the Court would have suffered the 
action to%o on for their benefit. Although they might 
not be interested in the goods originally, yet a subse¬ 
quent interest may accrue by lieq. 


Ln Blanc 
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Le Blanc J. The case of Koster v. Eason established 
this, that where the broker himself is a party to the 
contract so as to enable him to maintain an action in 
his own name, if he has acquired an interest, by a del 
credere commission he is entitled to a set-off. It is the 

same thing if he acquires an interest by adrancing on 

• ^ 

the credit of the consignment. 

Bayley J. There is an express contract between 
the underwriter and these defendants, for the policies 
are in their names; and by suffering their names to be 
inserted in the policies, the underw’riter has agreed that 
they shall be considered as principals, if they have an 
interest; and they have an interest by making the 
advances. 


4*7 

1814. 


P.tSKK» 

Bbaclst. 


Per Curiam, 


Rule discharged. 
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Saturd^t 
ftb- lath. 


TTie Court 
granted a rule 
nisi for a haltcas 
corpus on be¬ 
half of an offi¬ 
cer under mill* 
tary arrest for 
charges 01 mis¬ 
conduct, on au 
affidavit com¬ 
plaining tl'iat 
he Isad nut 
been brought 
to trial pursu¬ 
ant to the 23d 
article of war, 
as soon as a 
court niaitial 
could be con- 
Tcniently as¬ 
sembled ; but 
it being stated, 
upon the affiila- 
eit of the Judge 
Advocate Ge¬ 
neral, in an¬ 
swer, that pro¬ 
ceedings were 
instituted as 
snon as could 
toiivtiiicntly 
be, and accord¬ 
ing to the 
course of office, 
and 'hat the 
trial had been 
p'rstponed 
partly or. ac- 
C iunt of il.e 
absence ot the 
prisoner’s wit¬ 
nesses, the 
Court dis¬ 
charged the 
rule. 


Richaed Blake’s Case. 

*J^OPPJNG moved on a former day for a halfca'i 
corpus, to tht'commanding officer of the infantry 
barracks at Wiiidsovy on behalf of Richard Blake a 
licu^nont in the 53d rcgimoit Hie affidavit on which 
he moved stated that Blake being on leave of absence, 
and hearing that there were charges of alleged mis¬ 
conduct against him, and that he was charged as a 
deserter, voluntarily siirrenderetl himself to take his 
p’ial, and on the 21st of September last was placed 
under arrest and committed to close confinement, in 
which he had continued to the present time, and until 
the latter end of October was not permitted to quit bis 
room; but afterwards, upon a representation that his 
lyalth suffered in consequence, was allowed to take 
necessary exercise. On the ist of Xovember. not havin'^ 
been furnished with any copy of the charges again!i|| 
lum, he presented a memorial to tl»c commander ia’' 
chief for relief, but did not receive any answer thereto. 

the 16th he was officially infonned that a warrant 
had been signed for holding a court martial, and was 
furnished with a copy of the charges which consisted- 
among others, of certai n off en ces stated jp 

regiment. On the 22d the 55th regiment received* 
orders to go on foreign service, and left the barracks 
on the fjllowing day, and embarked and sailed for 
Holland. The affidavit then stated that all or many of 
the witnesses who might be called in support of tlic 
® prose- 
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prosecution, and would be necessary for his defence 1814. 

had sailed with die rcffinicnt, and that the laws of this • 

realm would not permit him to be sent to a foreign Cate- 
country for trial, and therefore he could not be brought 
to trial till the return of the rcgim<?nf. It then set 
forth that by the 23d article of war, Sect. 16. it is de¬ 
clared “ that no officer, or soldier, who shall be put in 
arrest or imprisonment, shall continue in his confine¬ 
ment more than eight days, or until such t|me as a 

court martial can be convenientlv assembledthat 

•> * 

from the vicinity of Jllndsor to head-(juarters at the 
war office, and to several barracks where troops were 
stationed till within the last fortnight, a sufficient num¬ 
ber of officers might at any time have been speedily 
and conveniently assembled tor the purpose ot' consti¬ 
tuting a court martial, and therefore there had been 
ample opportunity for conveniently assembling one, 
between the time of /i/a/r’s first commitment, and the 
signing the warrant, and also between the signing of 
the warrant and the regiment’s sailing. 

’The Court inquired if there was any instance of a 
habeas corpus to take a military subject out of military 
tirresl, and were referred by the officer of tl^e crown, 
office to^a case of Humphry IVade (u) where a rule nisi 

had 

(,7) y/i/j, aStli, 1784. Motion by Mr. IVilson for a habeas corpus to 
Gen. yobn Beil to bring up Humphry H^ade, a serjeant of marines, on affi- 
tlavit that he absented himself, the 14th last, from his regiment; 

soon after surrendered to a justice of the peace ; the 4*h of July thrown 
into a dungeon; kept hand-cuffed; denied pen, ink, and p-tper; 
carried to the hospital; as soon as recovered, imprUoned in the 
miard-room: where he has been ever since, cscept once again being 

Vou.lT. Ff i» 
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1814. had be«i granted; and Top/ping mentioned the case of 
r. Blau’< Gould {a\ to shew that the Court had the 

Caie. power of examining the merits of military proceed¬ 
ings : but Dampiet' J, said he hesitated about grant¬ 
ing a rule nisi, because upon the question whether a 
court martial could be conveniently asseinbicd, if the 
return sljould be general that a court martial could 
not conveniently be assembled, the Court would be 
concluded, and he conceived the truth of such return 
could hardly be entered into upon an action for a false 
return. And Lc Blanc J. assented to that. But the 
Court granted a rule nisi, I'hc Attorney-General con¬ 
senting on behalf of the commanding officer, to accept 
ser^Tlce on the solicitors for the treasury to shew cause 
on the morrow. 

And now the rule coming on, he produced an affida¬ 
vit from the Judge Advocate-General, which stated 
that directions were given, and proceetlings instituted 
for bringing Blah: to trial, as soon after his being put 


in the hospital; asking for a copy of the chaige against him, hanci- 
cufTs were again put on ; applied for a couit martial; refused, though 
several have been held. By one of the articles of war a prisoner 
must be tried by a court martial within eight days, or as soon after 
as a court piartial can be held. 

Lord Mansfield C.J. Take a rule to shew cagse on Gen. i?c// 
why he should not be diichar^d. If they have priflMcd according^ 
to martial law, we cannot interfere. 

Rule nisL 

The affidavits upon which this rule was granted an In court. U 
does not anpear what farther was done upon it; but a subpoena ap> 
pears to have issued from the crown office to bring witnesses to testify 
on behulf of Wait at the nest assizes for the county of Devon. 


(o)^. Slit. 69. 


under 
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under arrest as could coavenientlj, and according to 
the usual course of office, and the nature of the cue, 
,bc done; and that he believed BUtke would have been 
brought to trial before the present time, had it not been 
postponed, partly on account of the absence in the West 
Indies of persons alleged by Blake t^ he material for 
his defence, and partly on account of the embarkation 
ol* the 55 th regiment, which was still engaged on fo¬ 
reign service. 

lopping and BircJi, contra, admitted that if the 
Court were satisfied that a reasonable time for pro¬ 
ceeding to a court martial had not elapsed before th« 

. 6 th of Nofoemher^ when the first official notice was 
given to the piisoner, they could not contend after the 
affidavit in answer, especially that part of it which 
respected the postponement of the trial on account of 
the absence of the prisoner’s witnesses, that there had. 
been any unnecessary delay since that time. And 
they referred to Bex v. Suddis (a), as another autho¬ 
rity to shew that the Court did interfere in these mat¬ 
ters by habeas corpus. 

Lord Ellenborough C. J. Up to the i6th of 
November he seems to liave thought it a fair time^ 
«nd the delay since has been satisfactorily explained; 
it is not a wanton or oppressive delay, but arising out 
of the circumstances of the countiy. We cannot lay 
down any general rule, but must, in a very great de¬ 
gree, give credence to persons in high situations, when 
they depose that all has been done wludb could con- 

I £git} SO^ 


veniently 
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vcnicntly iinil ftccortling to the course of (»fiicc be 
done, unless sonietliin*? bo slicwii to the contrary., 

r.?um’s 

Case. 

Bayli v J. Tho lu'isonor did not present any inc- 
moti.'xl until the ist of Xoirnibtr. 

Per CuriaWi PiUle discharj^ed. 



END OF HILARY TLK.M. 



C A S E S 

ARGUED AND DETERMINED 

.. 

IN THE 

Court of KING’S BENCH, 

IN 

Easter Term, 

In the Fifty-fourth Year of the Reign of George III. 


MEMORANDA. 

IN the last vacation Sir Vicary Gibbs, Knt., Lord 
Chief Baron of the Court of Exchequer, was appointed 
Lord Chief Justice of the Court of Common Pleas, 
in the place of Sir James Man^eld, Knt., who 
resigned. 

Sir Alexander Thomson, Knt., one of the Barons of the 
Court of Exchequer, was appointed Lord Chief 
Baixm. 

JUchard Richards, Esq. was appointed mie of the 
Barons of the Court of Exchequer, in the place of 
Sir A, Thomson, Knt, and was knighted. 

Sir WiUiam Garrcm, Knt, Hb Maj^ty*s Attorney- 
General, was appointed Chief Justice of Ghester, in 
the place of Sir R. Richards, Knt 

Gg 


Voi. II. 
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A written pi¬ 
per, delivered 
by theiuc- 
tioaeer to the 
bidder, to 
whom lands 
were kt by auc¬ 
tion, contain¬ 
ing the descrip¬ 
tion of tl.e 
lands, the term 
lor which they 
were kt.to the 
bidder, and the 
rcr:t payable, 
but not s'gned 
by the auc¬ 
tioneer or any 
of the parties, 
was htid not to 
be such a mi- 
nnte of the 
agreement as 
was required to 
be stamped, 
pursuant tu 
Star. 48 G. 3. 

€. l49.,iior.sueh 
a writing as 
would exclude 
parol evidence, 
l-ease dated 
two days be¬ 
fore release 
good to support 
release which 
refers to a lease 
as of the day 
next before the 
date ot release. 


Ramsbottom and Other.s agaimt Tunbridge. 

^^SSUMPSIT for use nnd occupation. At the trial 
before Thomson C. B. at the last assizes for Kent, 
the case was this: the plaintiffs derived title by lease 
and release from one HattiitiSi who let the premises by 
auction to the defendant at 16/. per Annum. Tlie 
auctioneer who proved the letting statcil upon cross 
examination, that when the lot was knocked down he 
handed over to tJic defendant a written paper in these 
words; “ One piece of laud called the back field ad¬ 
joining, &c. containing three acres more or less for a 
term of ten years at 16/. per Annum to Mr. Jf\ Tmi- 
hidge” This paper was unstamped; and thereupon 
it was objected that it could not be received in evidence; 
neither could any parol evidence of the rent be re¬ 
ceived, as it appe.nred that the contract had been 
reduced into writing. Objection was also made to the 
lease and release under which the plaintiffs claimed, 
viz. that the release was dated the i6th April and pur¬ 
ported to be made to the plaintiffs as being in posses¬ 
sion by virtue of a lease for a year hearing date the da^ 
next before the date of the release, whereas the lease 
was dated the 14th of April; and tlierefore it was said 
that here was not any lease to support the release. The 
learned Judge overruled both objections and the plain¬ 
tiffs recovered; and now Onslcrjs Serjt. renewed his 
objections upon a motion for a new trial. And upon 
the first in order to shew that a stamp was necessary, 
he referred to 48 G. 3. c. 149. sched. part t. tit. Agree¬ 
ment, 
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merit, which imposes a duty “ oh any agreement or 
minute or memorandum of any agreement, whether the 
same shall bo only evidence of a contract, or obligatory 
on the parties from its being a written instrument.” 
And he argued that this written paper amounted at tlie 
least to evidence of a contract; and according to 
Brewet- v. Palmer {a) its production could not be dis¬ 
pensed with. 


1814. 


Ramssottom 



But the Court after inquiring whether the paper was 
signed by any oi' the parties, and being answered in tho 
negative, refused the rule on both points, Lord Ellenho- 
rough C. J. saying that the pajicr was perfectly collateral 
to the taking, and was no more than if the auctioneer 
had told the defendant on what terms lie was to hold, 
and was not like an original minute. 


Bayley J. .added that it seemed clear that tlie agree¬ 
ment in Brrxcr v. Palmer^ which it was held necessary 
to produce, must have been signed by the parties; and 
upon tlie other point, that there appeared to have been 
a lease at the date of the release, which would give the 
lessees the possession. 

Rule refused. 

(.;) G.H'y 


Gg 2 
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Ditcham against Bond. 

'^'HE plaintiff declared in the first count |br breaking 

and entering his dwelling-house; in the two next 

•ewif^^roam^t assaulting and beating him; and in the last for 

may be joined beatinij his Servant per nuod servitium amisit. Plea, 
with counu in ° * 

tiespass. not guiltV. 

A general verdict for the pontiff upon the ■whole 
declaration having been found at the London sittings 
with 5/. damages, it was moved by Campbell in arrest of 
judgment that here was a misjoinder of action, the last 
count being in case, and the others in trespass. And 
he argued that the actions for beating the plaintiff’s 
servant, or for seducing his daughter, or for adultery 
with his wife, per quod consortium or servitium amisit, 
all stood on the same ground, and had been treated by 
this Court as actions upon the case; in support of 
which he cited Cooke v. Sayer{a\ Bennett v. Allcott 
per Butler J. (A), Maefadsen v. CHivemt (c) and Parker 
V. Irotifield (<f), in the latter of which, being an action 
for assaulting and seducing the plaintiff’s daughter, 
Buller J. had written on the back of his paper book, 
that it was an action on the case and not of trespass. 
He admitted however that this had been considered 
otherwise in Bfood'xard v. Walton, (e) 

Lord Ellenborough C. J. In the opinion of those 
who formed the register, and in Tawnshend's and Com- 

(a) Butt. N. P. 18. 3 HTiis, 33a. 6 Eafi, 388. (*) 4 r. X. 167. 

(») 6 £011,387. (d) (t) i ETtw Xe/. 476. 


4§« 

1814. 

friJur, 

jlfnliith. 

A count Tor 
beating: the 
plaintiff *c tcr» 


•VMlWs 
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'ioalVi tables this action has been treated as an action of 
trespass; and tlic Court of Common Pleas in Woodward 
V. Wallo 7 i[a), which is the last decision, have also 
treated it as such. For some purposes indeed we have 
considerfd it as case, but fur general purposes we will 
leave it where tlie ancient forms and the most recent 
decision have placed it. We restore the old practice 
and adopt the last case. 

Bayley J. In the j^giilcr and manj books of 
entries trespass ar.d a count for beating his servant per 
quod servitium aniisit are joined. And in Gutf v. 
Lh'esetjifi) trespass for assault and battery on the 
plaintiff nec non for assault and battery on the wife 
per quod consort, amis. W'as holden to be well brought. 

Dampier J. In Woodward v. Walton the Chief 
Jusfice observ'ed that in actions by a master for an 
assault u]KUi his servant per quod serv'it. amis, there 
is no trespass against the plaintiif^ yet this has been 
considered as an action of trespass; and in jF//z. Naf. 
Brev. it is treated as trespass: and he added that the 
opinion of Buller i. in 2 T. R, 167. seemed to have 
been founded on a mistake. And it appears from the 
con^Riding part of his judgment in Woodward v. Walton 
that he w’as well enough inclined to have arrested the 
judgment, if consistently witlt law he could have 
done it. 

Per Curiam, Rule refused. 

(<i) tNcwIl.Al 6 . (i) 501. 


437., 

18(4. 


Ditcmm 

Itoim. 


Gg 3 
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Salurdej, 

.i/rZ/Joth. 

The $olie!tor 
under a com* 
mission of 
bankruptcy is 
not liable in the 
£rst instance 
to the mes- 
aenger, whom 
he nominates, 
for his bill of 
fees, but if the 
solicitor agree 
with the peti¬ 
tioning creditor 
to work a com • 
mission for a 
sum certain, 
and receive a 
great part of 
that sum, he 
will be liable 
to such mes¬ 
senger. 


Hartop against Juckes. 


^^CTION for work and labour done by the plaintiff^ 
as a messenger under certain commissions of bank¬ 
ruptcy, for the defendant at his instance and request, 
and also for money had and received, and upon the 
other money counts. At the trial before Lord Ellen- 
borough C. J. at the Z.onr/07*fittings after last term, 
the plaintiff claimed 7/. i< 5 s. 2</. for his bill of fees, &c. 
as messenger under a C9mmissiou against one Clarkson, 
and 14/. IS. iQd. for a similar bill under a commission 
against one Bartley, The jury found a verdict for the 
former sum onlj'; as to which it appeared that the de¬ 
fendant was employed by the petitioning creditor, as 
solicitor, to work the commission for a sum certain 
agreed to be paid him by the petitioning creditor, a 
great part of which sum the defendant had received 
from him. The defendant was also solicitor to the 
other commission, but there was no such agreement ex¬ 
isting as to that. The plaintiff was nominated by the 
defendant, and appointed by the commissioners, messen¬ 
ger to both these commissions, and his bills were after¬ 
wards carried before the commissioners, togetheA^ith 
the solifcitor’s bills of costs, and were allowed by them. 
Neither of the commissions hud been superseded. 


The Atim'ney-Gcncral moved to increasi^hc verdict 
by adding 14/. is. lod., the amount of the bill of fees 
in Bartley’s commission, and he referred to Ex parte 
Hartop (a) for the opinion of the Lord Chancellor, that 

(<’) tz f'cs 349- 
X I 


the 
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the solicitor is liable in general to the messenger. And' 
the solicitor is the person usually applying to the mes¬ 
senger, who has no means himself of knowing any thing 
of the petitioning creditor; and suppose the commission 
does not proceed, to whom can he look but the solici¬ 
tor ; and if it docs, the solicitor will be entitled to re¬ 
imbursement out of the first funds. 


1814. 


HAETor 

ngmttt 

luekEs. 


But The Court were of opinion Uiat the solicitor was 
not to be regarded in general as a principal, that the 
messenger is aware that he is not a principal, and upon 
the opening of the commission may ascertain who is the 
petitioning creditor, anti though the solicitor is tlie me¬ 
dium through which it is convenient to the messenger to 
receive his bill of fees, that will not makchinra principal. 

Rule refused. 


G. Marriott then moved t» enter a nonsuit, contend¬ 
ing on the authority of a case JEx -parteDillon {a) before 
Ix>rd ltc(Ivsdali\ that costs awarded in bankruptcy 
could not be made the subject of an action at law. His 
Lordship said in that case that he would not sufier it, 
and that the special undertaking by tlie assignees to pay 
them made no difference. 

But The Court said, that this was different 4 rom the 
case cited, not being an action for the costs, and that 
the receipt of the money for the business of working the 
commissiC^, in which was included the business of the 
messenger, made the solicitor liable upon the count for 
money had and received. And Lord EUenhorough C. J. 

'«) 2 Scbolts & Lef. UO. S. C. Cocke's JBai.k. Lavs, 642. 6th eJit. 

G g 4 teemed 
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1814. 

Haxtof 

ageittsi 

Jl'CKC*. 


Srt’itiay, 

April 30th. 

A lord of the 
manor was held 
entitled to an 
allotment un¬ 
der an inclosure 
act, in rerpect 
of Kis demesnes 
of the manor, 
over and above 
the allotment 
awarded to him 
by the act in 
respect of his 
right as lord of 
the manor. 
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seemed not indined to acxede to what fell from Lord 
Redesdale in the case cited in its full extent, but said 
that he should have thought otherwise, where the party 
makes a special agreement. 

Rule refused. 


Arundell against Viscount Falmouth. 

JSSUE to try whether undd* the 51 G. 3. c. 100. 

(local and personal) {a) for inclosing lands in the 
parish of Woolhampton, &c. the defendant tvas entitled 
in respect of a farm called Brimpton farm, to an alloU 
ment, over and above sucii allotments as he might be 
entitled to, in respect of depasturing three particular 
head of cattle upon Brimpton marshes and IVymore 
common, and in respect of his right, as lord of the 
manors of Brimpton and ^alfordy or either of them, to 
the soil of the said marshes and common respectively. 


(•) By the aist iicetion it is enacted, that the commissioners shall 
allot unto Vi'count JFalmotitb, as^ord ot the said manors of B. and S., one 
full 16th pait in value (the whole into i6 equal parts to be divided) 
of the common, heath, and waste grounds within and parcel of the 
said manors respectively, and suci' part or parts of the common 
marsh lands in Srimpten, not exceeding i-zotii part thereof, as in the 
judgment of the commissioners sitould be in compensation for and in 
full satisfaction of his right, as lord of tlie said manors respectively, to 
the soil of* the said common and marsh lands respectively. 

By sect. 29. (after the several allotments before directed shall have 
been made) then the commissioners shall allot the remainder of the 
commons, open and common fields, common meadows,'e^moii pas¬ 
tures, common marshes, heaths, and other commoiialilfnands and 
waste grounds among the several proprietors thereof and persons interested 
therein, in such quantities, parts, shares, and proportions, as the com- 
missioneis shall determine to be a full and just compensation, equiva¬ 
lent, and satisfaction for their several and respective lands and 
grounds, rights oi common, and other rights and interests therein. 

10 adly, 
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3 dly» Whether the defendant was entitled, under the 
ac4 in right of Brimpton farm in respect of the depas* 
turing cattle upon the said marshes and common, over 
and above such allotments as he might be entitled to, 
in respect of his right, as lord of the said manors re¬ 
spectively, or either of them, to the soil of the said 
marshes and common. 

Upon evidence at the trial before Graham B. at the 
last assizes for Berkst it was proved that Brimpton farm, 
containing about 273 acres, formed part of the demesnes 
of the manor of Brimpton^ and that there had been an 
uninterrupted usage, for a long series of years, for the 
occupiers of that farm to turn out the cattle, which had 
wintered there, on the marshes. There was no evidence 
to oppose this but some presentments by the homage 
restricting the right to the three head of cattle men¬ 
tioned in the first issue, but these presentments had 
nevj^ been acted upon. T 1 |b jury found a verdict for 
the defendant. 


1814. 


Aiwnocll 

L4i.FASHO01-|l. 


Jervis moved for a new trial, on the ground that 
notwithstanding upon the finding by the jury it must 
be taken that there was a right of common attached to 
Brimpton Faj-m, still, it being parcel of the demesnes of 
the manor, the lord was not entitled to an allotment in 
respect of it, he being already compensated, 4 >y a spe¬ 
cific allotment awarded to him by the act, in respect of 
his rights as lord of the manor. But 

Court infused the rule; Lord ^lenboras^h C. J. 
saying it would be hard to exclude the lord, who, in 
tome cases, might be the principal landed proprietor in 
the parish, from compensation in proportion to his in¬ 
terest, 



44* 


CASES m EASTER TERM 


1814. 

‘ Arvnoeli. 
agmst 

Lcl>fAlMODTa. 


tfrest, because the act awarded him one-sixteenth in 
respect of his right as lord. If such was to be thd 
eflfect of that clause, the lord would never consent to an 
inclosure; for then supposing him to be proprietor of 
1000 acres, and that thei-e was but one other proprietor 
of an 100, the lord must take i-i6th, and the other the 
residue. But it has alwaj's been understood upon these 
inclosurcs, that the lord is to be compensated for his 
demesne. Under this act the whole question turns on 
the meaning of the words in s. 2<>., which direct the re¬ 
mainder of the commons to be allotted among the several 
persons interested thetein. In a liberal sense of these 
M'ords die lord is interested in a twofold way: ist, as 
lord of the soil; and 2dly, in respect of that estate, 
which in the hands of another person would be entitled 
to a right of common. And although the lord, being 
owner of the soil of the waste, cannot in strictness claim 
a right of common over il^in respect of his dcmesjucs, 
inasmuch as during the unity there would be a merger 
of that right ; yet he has such an interest in respect of 
his estate as the commissioners may well contemplate, 
and under the words of this act may lawfully assign 
him a compensation for it. 


LeBlaxcJ. The jury have found the fact on the 
evidence, ‘that the lord was entitled to this right; and 
the only remaining question, whether he is entitled to a 
compensation in lieu thereol> is a question of law arising 
on the construction of the act of parliament, %’he 29th 
section does not, as many of these clauses do, enact that 
the rcridue shall be divided among the otJter proprie¬ 
tors, but that it shall be divided among the several 
proprietors and personsinterested therein; and ftrther, 

thit 
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that it shall be in such proportions as the commissioners 
shall determine to be a full compensation fur their lands, 
rights of common, and other rights. Under this clause 
therefore can we sav that the lord is excluded; and if 
not excluded, he must have an allotment in lieu of his 
rights. 


1914. 


ARuanni.! 
Ld. FaaMouTit 


Baylev J. The jury have properly found the feet; 
for the presentments were entitled to no weight They 
were in their origin decidedly for the interest of tliose 
who made them, and were made against the rights of a 
person wlio Mas not entitled to bo heard; and they are 
not folloM'cd up by any act. 


Dampier J. The 21st section only gives the lord a 
compensation for his right to the soil of the common 
and marsh lands; but the lord had also a right to stock 
frooi his demesne lands, and the 29th section directs the 
residue to be allotted among the persons interested 
therein. Here the lord has an interest in respect of the 
demesne; for he has a right to turn his cattle on the 
common in respect of that land, as any other commoner 
may, observing not to overstock. There are no words 
of exclusion such as otherproj^ietors; and he is one of 
the proprietors. 


Rule refiiMd. 
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Saturday, 
^fril joth. 


Moravia and Another against D. Hunter and 
J. W. Glass. 


In assumpsit T XDEBITATUS assumpsit. against the defi’iidants 

against two, X • » • 1 -j 

where one and One A. Hunt a', and one R. Ratnc^, (wiiicfi said 

pleads non as- , -r, , , 1 1 \ n r r , 

sumfsit and a A. H. and It. R. have been outlawed). IJ. Hunter 
roprcy.andVhe pleads, I st, non assuinpsit; 2dly, a special plea of bank- 
rnoHc^pioIe.'* ruptcy Under 49 G. 3. r. 121.; sdly, a general pica of 
qoias tohim, bankruptcy. G/cfss pleads non nssumpsit. Tlieplnin- 

as to the sevt. el i j i i i 

pleaded tifFs entered a nolle pros, as to D. Hunter as follows: 
by him, and the 

otherdefendant And the plaintiffs, inasmuch as they cannot deny 
usnmpsU^the the several matters above pleaded by the said D., freely 
diK^argra^by here in court confess that they will not further prosc- 
seqili**''* their suit against him the said Z).” And now, a 

verdict having been found against Glass, and judgment 
thereon, it was moved by Campbell in arrest of judgment 
that the plaintiffs, by having entered a nolle prosequi as 
to Hunter upon the several matters pleaded by him, had 
confessed the non assumpsit as well as the other pleas, 
and therefore the other defendant Glass was also dis¬ 
charged. And in "Nokc v. Ingham (a), w^iere upon a 
plea of bankruptcy by one of two defendants, and a 
nolle prosequi as to him, and judgment against the otlier 
defendanV and such judgment was held well, that was 
not like the present case where there is a plea of non 
assumpsit; and therefore Denison J. in that case took 
the distinction, that the plea of the bankrupt was not a 
plea to the action, but only a personal discharge, but 
* that if one defendant was to plead a plea that was to go 


(«) 1 mis. 89. 


to 
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to the action of the writ, he thought it might then have 
a different consideration. 

B«it the CouH held that the nolle prosequi was in 
effect only a confession, that as far as regards iifaw/CT- he 
had a defence on the matters pleaded by him. 

Rule refused. 


Ramsbottom against Mortley. 

was a similar case in all respects with that of 
llamshottom v. Tunbridge^ ante 434., with this dif¬ 
ference, that the written paper handed over the auc¬ 
tioneer to the defendant was signed by the auctioneevy and 
Thomson C. B. ruled that it ought to be stamped, and 
thereupon directed a nonsuit. 

Best Serjt. applied to set aside the nonsuit on the 
ground that this was neither a contract nor evidence of 
a contract, inasmuch as the name of one of the contract¬ 
ing parties, the lessor, was wanting to it. And he cited 
Champion v. Plummer, (a) 

Lord Ellenborough C. J. It mav not be.evidence 

m 

of the whole contract, but it is evidence of a material 
part. If a necessary part in the proof of the contract, 
1 think that it ought to be stamped. 

Dampier J. This may not be such a memorandum 
of the contract as would satisfy the statute of frauds but 


1 S 14 . 

Mukavia 

agtdiut 

(rLAta 


Sclurdty^ 

April 30th. 

A written pa¬ 
per, signed by 
the auctioneer, 
and delivered 
to the bidder, 
to whom lands 
were let by 
auction, con¬ 
taining the de¬ 
scription of the 
land., the term 
for wliich they 
are let to the 
bidder, and the 
rent payable, 
must be stamp¬ 
ed pursuant to 
stat. 48 C. 3. 
c-149* 


(a) X N. R. 25 «. 


it 
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Ram*«ottom 

a^MKSt 

TAonihzv. 


Sntvrdcy, 
Aftil joih. 


The bargain 
and sale by the 
commissioners 
to the a.s>iigiices 
of a bankrupt 
of the bank¬ 
rupt’s freehold 
lands, does not 
relate to the 
act of bank* 
riiptcy so as to 
Seat the title in 
tlie assignees 
from tliat time, 
and, therefore, 
in ejectment by 
the assignees 
upon a demise 
laid, after the 
act of bank¬ 
ruptcy but be¬ 
fore the bargain 
and sale, ad* 
juged ill. 
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it is such a memorandum of the agreement ns requires 
a stamp. It is not evidence of tlie entire contract, but 
is a memorandum signed by tlic agent of one of the 
parties, and surelj* tliat is evidence of the contract. In 
the case deddcc] the other day the paper vns not signed 
by any one. 

Prr Curiam, Rule refused. 


Doe, on the Demise of Esdaile and Others, 
against Mitchell and Aiiollier. 

J^JECTMEXT tried before Tlicrison C. B. at tlie last 
assizes for Surrey, for certain freehold lands of one 
B. J. Mitchell, a bankrupt, of whom the lessors of the 
plaintiff were the assignees, and the demise was laid 
after the date of the commission, hut before the general 
assignment, and also before the bargain and sale of the 
lands in question by the commissioners to the assignees. 
And upon exception taken that the demise was insuffi¬ 
cient, the learned .ludgo directed a nonsuit. 

And now Imuccs moved fen a new trial on the ground 
that ilje bargain and sale \\hen executed shall relate to 
th(! act of bankruj)tcy, and .so the demise which wa.s 
after the commission, and of course after the act of 
bankruptcy, was well enough. And he saidy that the 
case of Perry v. Barges (a), cn which the learned Judge 
formed his opinion at the trial, did not sustain the ob¬ 
jection to which he then yielded, because that case 

(«) J^ 6 . S. C. I /'fr/r, 360. Sec also £//iet v. D^mby, 

12 Mod. 3. 

turned. 
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turned, not upon the relation of the bargain and sale to 
the act of bankruptcy, but on the relation of the inrol- 
ment to the bargain and sale, which inrolment being 
expressly enjoined by the stat. 13 Eliz.^ of bankrupts, was 
held not to enure by relation like the common case of 
bargain and sale inrolled under the stat. H. 8. of inrol- 
xnents. But in this cose, after the execution of the 
bargain and sale, in the same manner as after an assign¬ 
ment by the commissionei’s of the bankrupt’s goods (a), 
the assignees were in by relation to the act of bank¬ 
ruptcy ; and so it was argued and not denied in Doe v. 
TtlUng{h)i but that being the case of an insolvent debtoi 
where the act of' parliament vests his estate in the clerk 
of the peace until conveyance, the doctrine was held not 
to apply. 

The CouH inquired if tliere was any authority extend¬ 
ing the doctrine of relation to the conveyance by the 
commissioners of the bankrupt’s freehold, for without 
some authority it would be going too far to carry it to 
that extent; and (no authority being cited) they said 
that it remained in the bankrupt, though not benefi¬ 
cially, until taken out of him'by the conveyance. 

Rule refused. 


1814. 

Doe 

tigednsl 

Mitchell. 


i 


I P.-r. 26, a. 


{h) 25S. 
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Doe, on the Demise of Eliz. Hick, against 

Drino. 

Devise of “all TT'JECTMENT tried at the Lent assizes 1813 for 

and iingnUr 

my effects of No^olk^ before J., when a verdict was found 

kind soeier^*^ for the plaintiff, subject to the opinion of the Court on 

rsri the following case: 

wheie it cannot Revert Hick being entitled, as heir at law to one Jb» 

be collected ® 

from the will seph Htckf to the undisposed of reversion in fee of cer- 

itself that such 

was the testa- tain freehold estates in Notfolk and Cambridgeshire^ ex> 

tor s intention, death of Ann the widow of the said 

Joseph, who was tenant for life under the will of the said 
Joseph, which estates were in 1776, at the death of the 
said Joseph, of about the yearly value of 40/., married 
the lessor of the plaintiff, by the name of Elizabeth 
Watte, widow, whose former husband, Isaac Watte, was 
then living; but that fact was unknown to both parties. 
Afterwards the said Robert made his will, dated the 6th 
of April 1807, and properly executed by him in the 
presence of and attested by four witnesses, in the follow¬ 
ing words: “ I Robert Hick of, &c. do declare this to 
“ be my last will and testament, by which I do give 
“ and bequeath to my wife Elizabeth, or reputed wife, 
“ all and singular my ^ects of what nature or kind so^ 
“ ever, to her own use and enjoyment during her natu- 
ral life, and at her death to be equally divided between 
“ our surviving children.” The testator died soon 
after the making of his will without revoking or altering 
the same, and leaving the lessor of tlie plaintiff his 
supposed wife, and three sons now living, namely, Jo~ 

seph. 
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srj)/i, lioltrrt, and John, all baptized as their children, 1814, 
and having obtained that reputation in the lifetime of ——« 

the testator, the tenant for life, died in i8ir. ogaiast 

The defendant Ju/in Dring is the son and heir at law of 
Snsanna/if the sister of and heir at law to the testator, 
who married one John Drini'. The testator died pos¬ 
sessed of personal estate to the amount of about i x 8/., 
and in his lifetime, and in the lifetime oi Ann the tenant 
for life, had an offer made to him for the purchase of 
his reversionarv interest in the estate in question, which 
he declined to acccjit. 

The fjnestion f<)r the opinion of the Court is, whether 
the reversionarv interest of the said liohert Jlief: docs or 
does not pass under and by virtue of his aforesaid will 
to ids willow, the lessor of the plaintiff. If it docs, the, 
verdict to stand; but if not, a verdict to be entered for 
the ilefeiidant. 


This case was argued in last JliLn t/ term by Dlosset 
Serjt. K>r the plaintiffj and Best for the defendant, 
when the Court, in the absence of Dumjyicr J., gave 
judgment in favour of the defendant; but some days, 
afterwards they intimated to the counsel for the.plaip.-/ 
till’, that if it was desired, they would hear a second ar¬ 
gument ; and so the case was again argued on day 
by llolroijd for the })laintiir, and Best for the deleiklant. 
For the plaiutill’ it was arguetl in substance as follows: 
The reversionarv estate of the testator passed to the 
lessor of the plaintiff under the word effects.. That the. 
W'ord effects is capable of carrying the real estate, if it 
be used with that intent, is clear as well from the rule 
of law as from authorities. The ride of law is this, that 
the words which a testator uses, who is supposed to be 
VoL. II. II h iuops 


Tuesday, Feh. 1. 


Tucsliy, Fel. 9 , 
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Doe 

asei/tj 

Dkjnc. 


inops consilii, shall not be taken strictly, but f-holJ giw 
way to the intent, notwithstantlin/f they may not be a])t 
to such an intent, but may even be repugnant tt> it. 
Therefore in JDoe v. Tofiiid {a) the worils personal 
estate were held to carry the real; and so the word 
Jegaev may signify a devise of land (i). Now in order 
to collect the intent, the Court will look not only to the 
words of the will, but also, considering the situation and 
circumstances of the testator, to the frame and object of 
it; which in this case was clearly for the pro^■isiou of 
his wife, or her whom he reputed to be such, during her 
life, and for his children after her. And the greater 
value of the real property as compared with the per¬ 
sonal is also material in this case, to enable the court to 
judge whether it was likely that the tesUitor should have 
overlooked it (c); and to the same end it is stated that 
an offer was made him for the purchase of his rever¬ 
sion, to shew that it is not probable that he could have 
forgotten he had such an estate. Again, the will is 
executed and attested in such a form as of necessity 
imports an intent to pass the real estate. For all which 
reasons it is submitted that there is an apparent intent 
to pass the real estate, and if so, the word effects is 
sufficient for that purpose. And as to there being no 
introtluctory chiu.>e in this will ex{>ressive of the inten¬ 
tion to dispose of every thing which the testator had, it 
has been truly said that very little inference can be drawn 
from mere formal words of introductio|||||||f). But, adly, 

(tf) II £^,*46. [b) t 37. note {b'j 

(fV.Pcr CbambreJ. in JRot v. Teud, %N. R. asi. 

Id) Per Lord £i/enl>arau^bC. J. 14 £as/,372. 


inde- 
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indcpcndcntiy of any intention, the word effects^ as it is 
found in tiiis will, does of itself pass the real estate. 
The w'ords aU and singular, and of’what Tiature or kind 
soever, with which it is coupled, shew at least, that it 
was intended to bear the largest possible construction 
that the word is capable of. And there is nothing ex 
vi termini to confine its construction to things personal, 
as contradistinguished from things real. In Ilex v. 
Aslett (a) Lord Alvanley said, “ ^ects is a very large 
and general term, and is confined to no particular de¬ 
scription of property either in specie or value.” In its 
etymology it is derived from efficio, to accomplish, and 
means such things which a man has gained or acquired, 
and, in a more general sense, which he hath; it is sy- 
nonimous with a man’s substance, or all he is worth; 
and a devise of ail he is worth has been held per se to 
puss the real estate (/>*). So in Hogan v. Jackson (c) 
Lord Man^eid took ^ects to be synonimous witlx 
worldly substance, which, he said, meant whatever 
could be turned to value; and therefore real and per¬ 
sonal effects meant all a man’s property; and yet it is 
observable that that was a devise of all the efiects botlh 
real and personal which he should die possessed of,” 
w'hich therefore imported a chattel interest; and the 
testator died possessed of leases which would have satis¬ 
fied the word “ effects” in a more restrained sense; 
nevertheless it was held to carry the fee. Tliat thare- 
fore is a stronfljj^thority, deciding upon the natural 
import of the ^ecis, and shews that “ ^ects of 
what nature or kind soever,” in the present instance 


(i) Huxtep y^Brioman, tBr.Cb.R. 437. 


1814. 

Doc 

againfi 

Dvmg. 


{n) iN.R. i». 
(I'J Ci!W7». 304. 


Hh 2 


must 
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must mean all his property ; for what cliflercnce is there 
between a man’s saying all mi/ r^rrfs real and prrstmnl, 
and his saying all my effects of xchai nature or kind so- 
nrr If in that case real meant real proj>erty, 

and carried the tee, in this, effects must mean jn-operiy; 
and the word properh/ will carry a fi>e; Doe v. Lansr- 
lands («r'. So in Doe v. JVki/e (( 0 \ and Doe v. Trout[c)^ 
the word cfflc/s, and in Doev. I.Ati ncldmri/ [d), both pro¬ 
perty Jind effects, were held to com])rohend the real 
estate. Aiul Canifi'eld v. Gilbert {e) does not tleeidc 
more than this, that tlie sense of the word effects may 
be restrained by the context. It is so restrained in 
scTcral of the bankrupt statutes, where it is used in 
contradistinction to estate; but that is no reason lor re¬ 
straining it in all cases. 

For the defcndant, it was denied that the Court could 
look to circumstances dehors the will in order to collect 
the intention; and therefore it was said that this was a 
jnere question upon the construction (d the word 
simply, and as it stood alone, without any thing to mark 
in what particular sense the testator usetl it; and that 
unless the word fffects did proprio vigore pass the real 
estate, the rule that the heir at law sliall not be disin- 
lierited but by express wot ds or necessary implication, 
must prevail. But it was in.sistcd that ejjicts, in its na¬ 
tural an& legal acceptation, is coidincd to personalty; 
and all the cases where it has been carrietl larther, will 
be found to have depended upon contm^ and therefore 
not to help this case, where the constnrction is merely 
upon the w'ord itself. And sometimes, as it is admitted. 


(r) 15 yj4. 


(rt) 14 E/ist, 370. 
(d) ll » 90 . 


{i I Esst, 33. 
(r) 3E4.it, j 16. 


context 
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context will restrain instead of enlarging the sense of 1814. 

general words; as in Doa v. Bm'kncr {a), and Hilton v. —- 

Dot. 

Kc?i'ji'‘orlfn/ [h). Hut independently of all context, when- against 
ever the Court has had occasion to consider the pri- 
niary import of the word clFects, it has always held it to 
relate to things personal only. 


Lord Ellenkorouoii' C. J. No case has ever yet 
come before the Court touching either a will or any 
other subject, that I am aware of, where the Court have 
been called upon to pronounce on the technical meaning 
of the word efieefs, denuded as it is here of all context, 
unless indec'd tli(> words “ of what nature or kind soever” 
can be con>kit.'red as context and explanatory of it. la 
Cam filld v. (iiUjcrt, .and Jjoc v. it was taken 

for granted that eflects in its natural signification im- 
jiorts personal efiects; uivlI no case has yet occurred in 
which that sijxniiication unaided bv context has been 
extended to real estate. Where a testator has used the 
general intrtulnctory words “ as to all my worldly sub¬ 
stance,” ami the word effects has been coupled with the 
^vorcls ‘‘ real and personal,” as in Hogm v. Jackson, 
there it has been considered that the context gave it a 
more enlarged and comprehensive sense than it would 
otherwise have borne, and the word effects has from the 
declared intention of the testator been holden to pass 
the whole interest in the lands. And so in Doe d. 
Chilcoi V, words “ said effects” b}’ reference 

to the antecedent betjucst, which comprehended both 
real and personal, were holden to include the real abo; 
but that was so held by the Court not upon the import 

(<») 6T.X.610. (b) 3 £js/,sj 3 ’ 

II h 3 


of 
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Doe 

agiinst 

L'klXC. 


of the word effects simply, but as it derivefl foitJc front 
the reference that was given to it. On the otlicr hand 
it may be said, that in Camficld v. Gilbert the Court in 
holding that the word effects ditl not extend beyond the 
personalty, did not decide upon the general iinfjort of 
that word, because there was some context which fa¬ 
voured the narrower construction, for tlu; testatrix ex¬ 
cepted out of her effects her wearing appai-cl and plate, 
which Nras an exception clesirly of a persoijal nature, and 
also directed that her effects shouKl be divided by her exe¬ 
cutors. In the present case therefore, for the tirst titnc, 
the Cdurt is called upon to give it a sen>e unaided by 
context. We have a familiar meaning attacht d to the 
word effects, in its common use, and us it i» used in the 
statutes relating to bankrupts, where estate and effects, 
reddendo singula singulis, denote, the one things per¬ 
sonal, the other things real; and I am not aware of any 
case where it has been holden in its priinury and original 
signification to mean things real. In the present case, 
if I were asked ray private opinion as to what this testa¬ 
tor really meant when he made use of the word, 1 must 
suppose that he meant, that which his duty prescribed 
to him, to convey all Ins property for the maintenance 
of his family; but sitting in a court of law' I am not at 
liberty collect his meaning from matter dehors, but 
only from the expressions used on the face of the will. 
The rule of law is peremptory that the. heir shall not 
bo disinherited unless by plain and cogent inference 
arising from the words of the will. Here the subse¬ 
quent words, “ of what nature or kind soever,” are 
tacitly implied in the preceding word “ all,” and carry 
the sense no farther; they are not an expansion of the 
word effects beyond its natural meaning. Admitting 

10 that 
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that tlicy import that it shall be taken in its most en¬ 
larged sense, I am content to take it so, but I cannot 
go beyond its natural sense. It is no doubt a matter of 
great regret to be compelled so to decide, because one 
cannot but feel that such a decision may, and perhaps 
will, disappoint what ought to have been and what pro¬ 
bably was the intention of the testator; but we cannot 
yield to our wishes and overstep the fair rule of con¬ 
struction, in order to give to the word a sense more 
agreeable to our inclinations and the testator’s duties, 
which sense it does not of itself bear. We are bound by 
the terms which he has used, and cannot look beyond 
them into extrinsic matter for their interpretation; and 
in the two cases which I at first mentioned it was con¬ 
sidered that effects primarily imported only personal 
effects. I think therefore that there must be the same 
judgment as we before pronounced. 

liE Blanc J. If the Court were at liberty to look to 
extrinsic circumstances, to the nature or comparative 
value of the real and personal property, or to the situap 
tion ill which the testator stood with regard to his fa¬ 
mily, in order to see what disposition of his property he 
probably intended to make, they would undoubtedly be 
inclined to say that he must have intended to pass his 
real estate. But that would be a very dangferous rule 
to go by, because it would be to say that the same words 
should vary in their construction according to the quan¬ 
tity of the property or ihe situation of the party dis¬ 
posing of it: and that the w'ill of one man who had a 
lawful wife and legitimate children, and the will of an¬ 
other man %vho had lived with a woman not lawfully 
but reputedly his wife, and who had illegitimate chil¬ 
li h 4 dren, 
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Doe 

nge'n.si 
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clron, and died seised and possessed of real and personal 
property, sliould receive a diflbrent construction. There¬ 
fore to avoid any such incongruitj' the Court seeks the 
construction in the M'ords alone of the will. In the 
present case there is no introductory clause, and the 
circumstance of the attestation hj' four witnesses is not 
cnougli of itself to shew a clear intention hy the testator 
to devise his real property. Then the words of the de¬ 
vise are, “ all and singular iny cffl-cls of what nature or 
kind soever.” The question is, what is the meaning of 
the word ejfects. If the Court can see that the testator 
meant by it to pass his real estate, then the judgment 
must be for the plaintiff; but if we are not perfectly sa¬ 
tisfied upon that point, then the judgment must pass for 
the heir. It has been argued on behalf of the plaintifli 
that we arc to construe the word effects by looking to 
the dilfcrent ways in which different testators may have 
used it iti the several cases. But I doubt il’ that be a 
safe rule: the safer rule is to abide by such construction 
as courts of justice have jiut on the word. Referring to 
decided cases we cannot but collect from two of them at 
least, decided at considerable intervals, that the Court 
has treated the word effects in its primary sense as pass¬ 
ing only the personal and not the real estate. If that 
be so, let us see whether in this instance it can be ex¬ 
tended b^ond its primary sense to carry the real estate. 
W'ithout going through the cases which have been 
stated at the bar and commented on by my Lord, it is 
enough to obsei vc that they all turned upon the con¬ 
struction which was due to the word /ffects as it was 
aided by the context. But there is not the aid of con¬ 
text in this case, but the question resolves itself into 
what is its primary signification; and that I take it is 

11 confined 
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confined to things jjorsonal. It has been so used in 
several acts of parliament, and particularly in the acts 
relating to bankrupts. Upon the whole I cannot see 
my way clearly enough to say that in this instance the 
word was used with intent to pass the real estate; and 
therefore there must be judgment for the defendant. 


1814. 

Dok 

against 

Dkinq. 


Bayley J. 1 have entertained considerable doubts 
nj)ou this case. It seems to me however that the plain¬ 
tiff is not entitled, but that the defendant is. In order 
to entitle the iduintiflj we must be satisfied that it was 
the intention of the testator to pass his real property. 
If that is left in doubt on the face of the will, the neces¬ 
sary cc)nse(|iience is that we ought not to change the 
}iossession, and take it from the heir and give it to the 
devisee. There is not any ciise in which effects per se 
witliout context has been holden to pass real property. 
There are many cases where the word is used, and beinjr 
a word of an ecjuivocal nature it may be made to pass 
the real, or may be confined to {xcrsonal pro2iertv. 
This is the first case where tlie 'wortl presents itself 
nakedly to be considered. Here ai'e no introductory 
words shewing an intention in the testator to dispose 
of the whole; the jwobability is indeed in ahntost all 
cases that the testator means to pass the whole of his 
jirojierty; but that is not enough unless he use words 
to shew clearly that he so intends. Here the preceding 
words are all and singular, which to a certain degree 
ax'c words of division, and perhaps upon a critical ex¬ 
amination have reference rather to a chattel interest 
than the entire interest in lands. Then follow, of what 
vaturc or kind soever, which I am not aware have ever 
been decided to enlarge the sense of effects beyond its 

natural 
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natural import, and make it comprehend the real estate. 
In Canifield v. Gilbert the accompanying words w<'re of 
larger extent than here; they were, 'whercsoercr and 
rchatsoevery and qf'xhat nature, kind, or quality soever 
and though it is true, as it has been observed, that tlicy 
were restrained by the context, yet the case shews that 
such general wonls as tliosc do not necessarily indicate 
an intention to dispose of the real estate. In Hogan v. 
Jackson Lord Mans^ld certainly considered effects ns a 
word of verv jxor.eral and extensive signification, and if 
his authority stood alone, I should be inclined to think 
that he considered the word tfffeets as sufficient in itself 
to pass the real estate. But the subsetjuent cases of 
Cornfield V. Gilba t, and Hoc v. jAiinchbury^ have treated 
it otherwise, and as applying only to personalty in its 
primary signification. It is of great imporUiUce, and 
particularly so in the transmission of real property, that 
settled rules of construction should be t)bservcd; and I 
do not find according to these rules such a clear inten¬ 
tion apparent on the face of this will as will extend the 
word effects beyond its ordinary legal acceptation. 


Dampier J. I have had considerable doubts upon 
this case. The external circumstances of this family 
would have led me to wish that an authority could have 
been found to justify our concluding that this testator 
intended to pass his real estate. But I agree with 
what has fallen from mv Brother Le Blanc, and that 
we cannot look for such intention beyond tlie words of 
the M'ill. The heir at law has an interest to be taken 
away from him only by clear expressions in favour of 
'the devisee. All the cases which depend upon context 
seem to me to have no bearing upon the present, be¬ 


cause 
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cause they all turn upon the intention, and not upon 
the natural import of any particular expression; so 
much so, that in one of the cases which has been alluded 
to, even the words personal estate, which are clearly re¬ 
strictive, were held to carrj' the real estate by reason of 
the clear intention manifested by the context. But in 
this case there is no context to indicate any intention; 
the words are, « all and singular iny effects;” and there 
does not appear to be any decision upon these words 
nakedly and without context, extending them to the 
passing of real property. In many acts of parliament 
the word effects is used as a kind of sweeping word, 
after enumerating the several species of personal pro¬ 
perty, and so it is often used in wills. Here it has no 
adjunct but “ of what nature or kind soever,” the im- 
poit of which is before comprehended in the word all, 
and expressio eorum quse tacite insunt nihil operatur. 
It only shews that the testator meant to use effects in 
its largest natural sense. In Camjield v. Gilbett the 
words were “ of what nature, kind, or quality soever,” 
the latter of which is a comprehensive word, but on 
the other hand there were also the restrictive words, 
“ to be divided by my executors.” The question 
here is, whether these accompanying expressions shall 
extend the sense of tlie word effects to real property. 
In my opinion they are not sufficiently clear and ex¬ 
plicit to tliat intent, and to disinherit, the heir at law\ 
They do not give a new sense to the word effects, but 
only enlarge its ordinary sense. 

Judgment for the Defendant. 


1814. 

Doe 

against 

Deino. 
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The King against The Inhabitants of Mount- 

SORRELL. 


Where tho 
father agreed 
with a. that 
JR. should take 
his son for six 
years, to teajrh 
him the trade 
of 8 frame¬ 
work knitter, 
and lie was to 
allow H. gs. a 
week for the 
first three 
years, lor 
teaching him 
and his board 
and lodging. 
Held, that this 
was a defective 
contract of 
apprenticeship, 
and therefore 
the son did not 
gain a settle- 
inent under it. 


JJPON appeal against an order lor the removal oF 
Millicent the wife of G. STain^ and her two children, 
from MountsorreU to Q^uorndon^ the sessions for the 
county of Leicester discharged the order, subject to 
the opinion of this Court on the following case: 

G. Sxcain the husband was born at JVanlipi where 
his father was legally settled. When he was about 13 
years old, his father made an agreement with one 
Ra'xlings of Quorndon^ that R. should take his son for 
six years, to teach him the trade of a framework- 
knitter, and he was to allow R. nine shillings per week 
for the first three years, for teaching him and his board 
and lodging. G. Sxoaiii accordingly served R. six years 
in the W'hole in Qjiorndon. And whether G. Sicain was 
settled in Qjuorndon was the question. 


Reavelcrh and G. Marriotlf in s\ipport of the order 
of sessions, relied on Rex v. Laindon («), to shew that 
this was a,defective contract of apprenticeship, and not 
a hiring and service. That always must depend upon the 
intention of the parties to the contract; the justices 
have determined by their finding what their intention 
was; and surely, for the first three years at least it was 
^ nothing more than a contract for teaching the son his 
trade; and if it was intended as an apprenticeship for die 


(a) 8 r, 379. 


first 
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first three years, it cannot afterwards enure as a hiring 1814. 
and service. —— 

The Kind 
ageintt 

Header (with him Daurell) relied on Rex v. Litile The Inhahi- 

tants of. 

Holton (a). Moont- 

SOKKCLL.. 

But the Court distinguislicd the case from Rex v. 
lAitle Bolton., inasmuch, as by this contract the son 
was entitled to none of his earnings, and instead*of ro- 
eeiving usages from his master, his master was to receive 
wages from him as the price of teaching him; it was a 
hiring of the master to teach the apprentice. The 
whole contract with tlie father was bottomed, and 
liiul for its object, tlie instruction of the son and 
nothing else. 

Order of Sessions confirmed. 

( 7 ^ C.ili. 


The King against The Inhabitants of Standon. ivtdneiiay, 

Jit 3 y 4th. 

order of two justices for tlie removal of Ann, where a son 
widow of Joseph Farmer, and their tliree children, agreed 

viz. Ann aged nine, George aged seven, and Charles 

° ap* 

aged four 5’ears, from the parish of Fccleshall to the plied to his 

„ , , father, who 

parish of Standon, was confirmed at the quarter ses- consented to 

sions for tlie county of Stafford, subject to the opinion left^to^his^^ 

of this Court on the following case: 

C) dition, that a 

house should 

be built by the son on the land, which the father and mother were to have for their lives 
and the life of tlie survivor, and afterwards, the same to go to the son, but the 
father and motlter were not to sell or dispose of it, nor to take any other family into the 
house; but this agreement was only by parol; and afterwards the fathervadvanced the 
V 3 i., and the son completed the purchase, and the land was conveyed to him in fee, and 
he built a house, of which the father and mother took possession with his confent, and lived 
in it for thiee years,without paying any rent, when the father died, and the mother con¬ 
tinued in possession : Held, that the father did not gain a settlement by the reudence o* 
tise land, nor was the mother entitled to reside 011 it irrcmoreably. 
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Ann, is tlie widow of Joseph Farmer deceased, 
who about five years ago was settled at Standon* 
About that time Joseph their eldest son agreed to 
give 6 ^ 1 . for a piece of land containing three roods 
and 33 perches situate in F^cleshallf which was 
offered to sale by the commissioners under an in¬ 
closure act; but not having sufficient money himself, 
he applied to his father, who consented to advance 20/. 
(whiclf had been left to his wife Ann) upon the follow¬ 
ing conditions: viz. that a house should be built by the 
son upon the land, which the father and mother were 
to have for their lives, and the life of the survivor; 
after whose death the same was to go to the son; but it 
was also agreed that the father and mother were not to 
sell or dispose of the place, nor to take any other family 
into the house. The father was at that time advanced 
in years, and the son wished to s>hcw his good will towards 
him and his mother and to assist them all he could. 
This agreement w’as not recluccfl into writing, but the 
father having advanced the 20/. to the son, the whole 
65/. were then paid by the son for tlie purchase, and 
the land was conveyed by the award of tlie commissioners 
to the son in fee. The house was built immediately 
afterwards at the son’s expence, but the father assisted 
personally in building it. When finished, the father 
and mother took possession of it with the consent of the 
son, who did not think himself at liberty to turn them 
out, nor did he ever attempt to do so. The son lived 
in another house, and his father and mother jiuid no 
rent to any person, and after having residetl in the 
house about three years, the father died, and tlie 
mother continued to live in it as before, with the son’s 
conseat^ until her removal under the order to Random. 


Petit 
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Petit and Barnes^ in support of the order . of ses¬ 
sions, contended ist, that whatever interest in the 
land the iathcr might be supposed to derive under the 
agreement and by the advance of the 20/. to the son, it 
was not an interest that would confer a settlement, be¬ 
cause it was acquired by purchase for less than 30/^ 
and so was within the stat. 9 G.i. c.7. 5.5. And the 
nature of the mother’s interest was not changed by sur¬ 
vivorship, because she being a joint purchaser with her 
husband, took by entirety, and the whole interest vested 
in her as survivor by purchase (a). Therefore the 
utmost that she could be entitled to would be « right to 
reside irremoveabi}' on the estate w'ith such child as 
was within the age of nurture ; which would leave the 
other two children removeable ( 5 ). But adly, they 
contended, which was the main point, that the pauper 
hud not such an interest as was sufficient to entitle her 
to reside on the estate irremoveably. By the statute 
of frauds (e), this agreement, being by parol, could not 
have the effect of creating either in law or equity a greater 
estate than an estate at w'ill; that would not be suffi¬ 
cient : or supposing it could be considered as a lease 
from year to year, that would not do, because the pre¬ 
mises are not found to be of the yearly value of 10/. 
But it cannot be denied that an equitable interest is su& 
ffeient in many cases to give the party a right to reside 
on the land (rf); which was an extension of the prin¬ 
ciple, original ly{Applicable to the freehold only, in favor 
of paupers at a time when they were removeable as 
likely to become chargeable j but now the stat. 35 Cr.3. 


1814. 


The Kiho 


against 
Thifinhsbi. 


UinM of 
Stansok. 


(a) Sex T. Dunchurcb, Burr- S. C. 553. 

{b) Sex V. MtmUugtan, Cald 6. S. C., i Dtmgl- 9. n. Sk 
(c) 29 Car. 2. c. 3. s. t. 

{d) Sex T. Holm Mast fFaver, t 6 Soft, 129., fer Ld. MUtnbormgh C. h 

e. lou 
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r.ioi. has altered the law in that respect, and made 
any further extension unnecessary. Therefore, how¬ 
ever it may be in those cases where there is a clear 
equitable interest, yet if it be doubtful whether the 
occupier would be entitled in equity to a conveyance of 
the legal estate, this Court has never yet, and will not, 
ih this collateral manner, decide that question. Now 
here the purchase money being only in part paid by one 
person, and the whole legal estate being conveyed to 
another, there could not be a resulting trust by opera¬ 
tion of law for the person who paid such part (a) so as 
to bring the case within the proviso of the eighth section 
of the statute of frauds. Tlien taking this to be uii execu¬ 
tory agreement, within the fourth section, the question 
would l>e whether the party could compel a specific 
pcrformtincc in a court of equity. And it may be 
asked, is that a fit (question for the sessions to determine? 
Whether by delivery of possession and other acts of 
the parties such an agreement bo executed (/>), or taken 
out of the statute, depends upon nice considerations 
of equity, upon which even this Court is not competent 
to decide; the principles on which courts of equity 
decree being so inseparably connected with their forms 
of proceeding, that they cannot be applied by a trL- 
bunal, which does not proceed according to those 
forms. It was this consideration which probably in¬ 
fluenced Ziord IlardxvickCy when he said in Rex v. Ted~ 
ford{c) “ that the justices are not to inquire concern¬ 
ing fraud between the parties; for tliat would make 
them a court of chancery.” To instance in a few par¬ 
te) Lloyd V. Spillct, a titik. 150. Crop v. Norton, ibid. 74. 

(b) Butcher v. Butcher, 1 f'ernon, 363. Byke v. H'^illhms, 2 yern, 45J. 

CHntui y. Coeie, t Sebo.’, i^'Lefr. 41. (r) Burr. & C. 60. 

ticulars 
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Ijoito hikr Mft dtoinsito o^flio* 

d^n g 'W linr mad » q^ieidbit like the* 

pnaamL Inn^ in ^ ^ dffea^wnt were to 

S tM m paiol a gr i wintfil 

deni.!; 

a adtneai eaaUf‘not be hourd; ot*if unless his 

tesdwMiy were sapporte^ bj dMOmstanoei 

giving greater wek4t uAt dtkn tbS^eohlN^ die an« 
swer, the Conrt uould ndl slice a decree''(a}. Agun 
in e^^ if the parte (ISknlls the pai^ ^jjlClement, but 
iaosts U]^ die abaS^ H woexast^^ be 'the better 
ojj^uodoB^d^lMlM ^ oompdbd to aBssfr u to 
the part pedbnna^ (£). At the seadone he would be 
boviid to answer eve^ queSk>n(tf). Again it has 
been considered in that the pmtaft «# mooeg 
is not to be deemed part peifcriitei^‘|^'l^ a 
out qf dm staM(d); anAibat nqtyiB^^ h 
fb nn a nce wfau£'does not pq|die 
that ifaJIcaud i^po^him, unless Ae i^peement Is 
fiinn^(e). And UIbsa very much the discretion 
a Ckwrt of Equity whether they will c»n|di a yedfic 
perfonnanoa or i^'^and mai^ tunes they will imi(» but 
nmk'tha parlpr to his remedy at Ipw for the porchapa 
mfuiqr* ^^^nea itt idudh ooiui4eratlaw it is (dear that* 
the sessions do not proceed aoeptdii^ to the rules of 
Courts of Etpnty, but rntdl^iulm At Jiry rbvene} 
tfapy can only dad^ d^ laner^Mlnee of lath 
tinony without reference to the fonn#of prooeedin|^ 
or rales of evidenoe in Courtp of Equity; and thmr^ 
fora aot only shall dagy not be requirech hut shall not 
ba ^ 3 raillte>i> to rater upcmdoubdU queidenaltfB^d^. 
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Neither will this Court introduce a new head of settie> 
ment by contraot instead of estate; where it is dovAit> 
ful whedier the party by going to a Court of Equity 
could compel a specific performance of that contract. 
No case has decided in favor of that point though 
Btdlcr J. touched upon it in Jtex. v. Lopen. (a) 

Peake and Puller, contrd, upon tlie first point, con¬ 
tended that this was not a purchase within the 9 G. i. 
c. 7., not being for money only, but also in considera¬ 
tion of natural love and affection, for so the case states, 
that the son wished to sliew liis good will to his fatlier 
and nioilicr: therefore the father gained a settlement 
by residence on the estate, adly. llie mother was 
ii'remuvable. And that cerUiinly depends upon, whether 
a Court of Ecpiity w’oukl not have decreed a conveyance. 
Whatever difficulties may be supposed to obstruct the 
inquiry in the Court below, this Court surely is capable, 
by reference to known rules and decided cas^ in 
equity, of forming a judgment upon that subject. In 
Hex V. Beitn-tori, (b) Lord Kenyon professed to decide 
a question of settlement upon r(^erence to what a Court 
of Equity would have dene in that case. So here by 
reference to the rules of equity, it seems tliat this would 
be considered a trust by operation of law, and so not 
within.the statute of frauds; for the legal inter^t is 
in another, but the purchase money has been paid by 
a third person; it is therefore a resulting trust for 
him who paid the money (c); and it is stated, that 
there has been a part performance by delivery of 
possession, as well as payment of the mon^ to take the 

(«■> * T. i7.582. (i) 6 7 . X. 554. 

(e) Willis V. Willis, 2 Atk. 71. JLkji t. S^let, iUk 150. 
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agreement out of the statutelo); so that «' Court of 
Equity wouhi decree performance that ie aconveyaace 
of a conditioual estate ^ the lives of the father and mo¬ 
ther, starviipr, according to the terms of the agree- 

2t|eiit. IhiMa tisvise and children ihall 

have free liberty and power, during their natural lives, 
to dwell in the same house they now live in, has been 
adjudged to give an estate to J* & (ft). And as to the 
conditiem annexed to this agremnent, that the &ther 
and mother should not take in any other family, it is 
nothing more than the common case of a grant, with a 
proviso that the grantee shall not assign, or let in any 
other pemon upon the premises. 

i 

Loro Ellenborough C. J. It appears clearly from 
the very learned and ingenious argument with which 
the case was opened, that no estate either legal or equi¬ 
table was conveyed to the &ther or mother, nor any 
such interest probably as a Court of Equity would have 
decreed to be conveyed. They had nothing more 
than a conditional and qualified licence by pared to 
occupy, irrevocable perhaps, except on breach of the 
condition not to Irt in any other person. This is pot 
like the case of a devise; here is no or grant of an 
interest in the laud; and the parties seem to have be«n 
aware of that, for they stood by and suffered the whole 
to be conveyed to the son, resting merely cm his parol 
licence that they should live there. 

Lr Blapc J. The ground on which this case; is 
is that a pm^ cannpt he removed ^ora pirn 

ft) Guiaerv. Hahey, jlmhl.yi6. 
ii) Hex T, U^tthirn, £urr. S. C. 785. 

li a 
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tt 14 . et>t«te. T3ie eases deei^ that if a parl^ hat dleai‘I;f an 
equitable MbtelRr Arfl Elfeffli^^lKiit 

theCMt ihise-*see cleaify that*Ike btHf*^A^liaifile 

fjiim0f cinRwnmn^oiNU |rpij6li6u m non vy wo 

>r«»oK tionof aCmnttff Eqmty.* 1 thildr Rm iqgiM lire 
kai ftSed in dkiiraii^ that tiieae paHfae tilMd> Ikf rc* 
sorting to a Obatt of EquStgrt have ehtateed a eon> 
sejwioe of the legal sstatia. 

fiereunmitf Qeder af Siiiioin eeaftiwefl 


m^ 4 ^* The King against tb^ Inhabitanta of STikE4i 

HAM. 


By stat. 51 G- 3. 
C.107- (respect¬ 
ing tlif parish 
ftf Clafham) 
where ihc 
> early rent or 
value or any 
hoo'C in the 
parish shall not 
amount to so/., 
or where anv 
house (of what¬ 
ever yearJyient 
01 value) shall 
he let out to 
weekly or 
monthly te¬ 
nants, at a rent 
payable at a 
shorter period 
than qu,ater!y, 
or shall be let 
out in whole 


j^PON appeal against an ordar for the removal of 
T. Zaker^ his wife and diildrefia from CUfpham to 
Streatkam, the sessions for the county of Starry oon* 
firmed the order, subject to tiie opinion of thh Court 
on the following case: 

T. Laker being legally settled at S/reatkam at Christ¬ 
mas 1811 took a house in ClajSitm at the yearly tmit 
of 12 guineas, and continued to i:eside in and occi^y 
the same with his wife and &inily until hb reiAqnnd in 
August 1813. > 5 “ ^‘ 3 * ** for the better 

assessing and collecting the poor and otiier paro¬ 
chial rates of the parish of Ckgpham,” it is enacted (a). 


or tn pnit in , , 

lodgiiigi, the churchwardens, 8c6i may compound With the tudtord for the parochial 
raifs at a reduom rental, aa4 if the lapd l wid ehaU itiMa to eonpowid he riiaU .ha 
dcrnied the eccuplef and shall be rated and pay the same, and his i|^a and also the 
goods of his tenant shall be Attained for the tame, and the tenaat shell dedact 
the same: Proviso that no tenant of any houM as helbre mentioned shalL hy 
rra'on of hh MMnt<ln fhe saiMf'ei^^bf‘invAvtoTwhy 

thesamc.hcc. H si d4 %i t this proviso did aot j^esttalnn pesaon fwsn ga i o hm a lattiemeBt 
in the parish, by ocenpying a house at die yearly mat of IS guHiws, which was na^ 
compoanded for ampSkmd to be compMadadlsr. 


Was 
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Ajmc^ 

<P P ffH 4^|»<Mir ( l i^ t i QOT ^r 

^ fMl%li^4V r»lu« nuigr <|<0! be let to any 

iraiklv gifc. rtxrmlhl i/ tgnnrifg. |1 |a jna|i NdbeBeoC. 

bm^c ifgraMe ^ flx^Ao^ periorl t.b«i» gqartwfly, 
or Hull be let out dtber in the whole HPr. in pmt in 
lotljPy* <m in mmunt^ i^HUtments the%4Wi d hi eveiy 
inch caae^ the churchwarSens and ov««eers (if they 
shall think prqper) may. compound with the landlord 
or own^ ot all and evmy,or any such house or hou^ 
See., fi>r the payment of the poor rates, and aU other 
parocliial rates at such reduced yearly, rent^ as thu^ 
shall^ think reasonable^ so that no such bou^ &c,ho 
rated at less than one third or more than three fifths of 
die HBhual value: and the landlord or owner,ijl 
su<3t hous^ &c^ is required to enter intp^such cmnpo- 
ation: and in case such landlord or owher shall refuse, 
he shall be deemed and taken to be the occupier of 
such premises, and shall be rated to, and pay, the and 
rates charged upon his premises, according to a fW 
andt^||al assessment to be made upon the same. And 
then the act authorises the churchwardens and oveiv 
seers to levy such rates by distress and sale of the lanfi* 
lord's or owner^s goods, provided thm no sndi Imdlnrd 


or owner shall be chaiged for any increayd mtt ^ 
served to him on aooonnt ^ hsshavia^^^peedtof^ 
the rates heretofore charged on the ooeiqiien c£ silf|i.< 
prwpis^ apd tM the geode of th# 



is made IhMe^ idiall be liable to be diitriiliMd’ftr'fe 
much of the iai[|||| as become dae daring hie oMa|MriiMa 
to the amount of the roit due by him, and he shaft 

I i 3 deduct 
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wrnliibi- 
tatihf of 
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dethict the a^e fic 6 m the i^t then or tiberedter ducy Ac. 
A^ tl|m oAaes t|ie follo^ving proviso; p^yid^ also, 
th^t* no’ tenant or occupier of ar^ yfbre 

mentioned shall by reason of his residing hi ht'dceapy- 
iagot^be isamc^^or.Sy his paymeot of any Iboh Ta|e>m 
unumer afinecakl, orwbidh .shall Lav# been ocangpiinded 
hr as aforeaaidy be deemed tnacquire any settlem^t ih 
the said partfh; but in every such case the taiidhjijrd 
or owner of- the pr^nises ihall be deemed and consi¬ 
dered to have pdd the same, any laWy or statute to 
tke contrary hereof in any wise notwithstanding/* It 
was not proved that the landlord of the pauper’s pim- 
mises had compounded or refused to compound £» the 
parochial taxes imposed on the said hcmsc. The ses- 
rioni^ere of optaim, that tbo p«.per did not gun a 
setdeaaent in Clapham by his reddence in tbef;hoiise* 
And ^ qu^on was whetlier by reason of tins pro¬ 
viso the tenant of any house within the parish under 
the yearly rent or vaittc of ao/. it prevented frqm gain- 
iiig a settlmncnt; or whether the proviso is confined 
to such honSes as the churchwardens, &c. sb^ have 
compounded for with the landlord, Or die hi^fibhi 
have refused to compound for. 


Onefey in support of the order of Sessions contended, 

■"o- 

prot^ was general as to all hohses under the 
yes^ Mnt mr limlue of 20/. without regard to whether 
compounded foir or refused to be oompotmded for. And 
he etnetwad i^oB the wot^g of this provho that it 
was general, “ no t«iant of af^ house as before mcn- 
tioiKid, ' shall be deemed to actjOire h settfemeht,'** &c. 
s»d die cf the classes of houses before^entioned is that 
where the yearly rent is under 20/. But in the other 

parts 
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parts of,the act where it dearly speaks of houses com* 
pounded for or rehised to be compounded for, it uses 
the wor^ tuck kouaeSf and iit the former proVM) that 
** no suMfan^Sord^ he. 


tBt 4 * . 
TheKl«s 

StMATSSM. 


Lmrd EijpwBotoHOir C» J. Whaterev the iegida* 
ture has enadted we most abide i^, and Baiat pve it 
the ftsr ooBstruction which is required^ hut we diaU 
not fed disposed to go one st^ b^ond that, in ovdea 
to give an extraordinary effect to an act of parliament 
a b r idg i n g, in fraud of all the other parishes die 
kingdom, the general r%ht of all Hh Majesty’s sab» 
jeets to acquire a settlement in this parish. A vast 
number of attempts has been made to introduce similar 
clauses, but they have been met with a eommeiidabla 
industry., Keiw it k very dear that the pariah <^mot 
bra^'idtems^ras within the terms of thdr own ad^' and 
therefer e the generd law of the land attasfats iqxMl them. 


Le Beanc J. Although the proviso in words 
retrains the tenant of any lumse^ and not such house, 
from i^iining a settlement, it is very dear what is m^nt 
not only says as brfore mentioned but adds 
that, in every such casc^ the hindord or owner shall 
be deemed to have paid the rates. 


Dambiek J. ** Any house as before mentioiwd,” J 
take to be equivalent to ** such house,;*’ if the; one k ^g^ 
strained so is the other. 

Per Otriam, Order o£ sessions qpHnj^. 

La’oect and Nolan were i^ainst the order of sessions. 


I i 4 
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^ qMjpr* 

h!!!r»ir V ’ Oifcpir , lid l itf ■ ft tri i ii MWMi,^ 4HAA' «n 
bc^’anViiad tlk»'jitliM UK MdM-tWr Hie of 

Si^yieulng *i»^ i*p<» egehiit «i«f 4 er«lrtlMl^ 

Ate ante tiisthiei 

rfllie pau pei “ » h ile wiitiitg ead eccupy- 
Hquors, ^ieh jng a house in Zjeeds of the yeariy vahie of 6L, en- 


Ate elite ofisthitei 

rfllie pau pei “ » h ile teiliitg ead eccupy- 
Hquors, ^ieh in» a house in Zjeeds of the yeariy vahie of 6L, en- 

iljUl S SCj^ratC . aa»*»» % 

•attance and of gaged himaeif as waiter at the hotel in Zjeeds / and at 
Ae same tine had ^ Hs^ that i%' tbeinfvil^of selling 


tte fceyj and 

Sfe/^^auer* nalt R^niow'there} and ibr the ctmvenience of holdoag 

a^ Miiar^the^ had the Ose of the e^af beloi^i^ to the 

^rijraum of hdifild,^ld<fti!h fated a disthwet and seiNirate entran^^j&i 
this'was nor*^ c^'wHkflk'lite Hie key. He {laid in the wfcri^ for 
ciooXh^liar lA sitiiaiion as waiter^ and fi>r the tap and cellar, Ae 
^remeniL * yearly sittn of dofc The annual iralue of Ae cdhr 
ii^^a ind^tendetatly of Ae priidlege of Ac tap, was upwards 

tatted presume of'%ix pOlluA. 

« hiring for a ^ 

year, for that is 

fcnnd by the The (piesdoh bIfete'Ae justices waa1|iheAer Ae 
•esdons. husband gained a settlement in Leeds s add Aqr bemg 
of opinioh that he Ad not, confinged Ae order of re- 
nKrte|j[ A Seaer^0t His Sbmmt .settlement, snl:ject tp 
the opinion of Ae Court npon Ae above case. 


fcnnd by the 
•esdons. 


Li^SeSe m support of Ae ordter of seauras, said, 
Aat Ae cellar Ws iraereSy a perquisite attach^ to ^ 
ofioe of waiter, and not a hol^ipgof it.as a lieipaiit. 


Scarlett 


IN THE lit 

Scarlett oont^ coolpded lit., thit ihe Court m^t 
presoBM pHyp^ durt W engu^M 

iw wDflr uuinfi vx cnne 
that hePiTaigi^ iethAki 
in «1|A lilrfMr: 

andJaaliaiiL^ia diiliiiicti<BoaNaiioik^ Jbf* tha&lMilihiili^ ioBv. 
Aii^tjl^iaMdies ipa difo^ioo that ha lllli it 41^ 
iispillll^ai ha ihoald aantwoB Hwler, b ao auia a tOatHkj 
at will is gufficient to confer a setdementj; ihe pcHlBn 
ji, wh|BllHr1ia4id ootaone ,lo iple <H4? t i i i 3 ii <tl t of 
iqI. a year. 

The Co*^ said.^ th^ jpo^ 

*f* Court ns^ the 

draw the f^uqaptioa of E,hinqg;^ir J| ”TMhTI**^ 
*lj^i|f»d «ot 4one; adly^ tblt^t^^ 
l^ i^.takix^ cellar as ° 

i| was only a privilege allowed him in^.req?i«|pt, ^ 4|ie 
principaji thiqg which was the luring him^lf'jpa. a 
waiter. Ihat befim a party can be .s^ )l^ pptp to 

seti^ap aipnement, there must be 8omethihg4ihfMt^t*Mag 

__ ^ 1_^ 


Order pf .Seiuons cpn^nped. 


Box ^gm/iseJt}Kiia: 

jj^EBT against the Marshal for an escape of one 
Shew in executiao for damages ai^ eoi^ an 
afiiion bf„X>oe v. Shew fin* meBQe jpra^ 


Tnidat mwid for' a nfai fo a^ ^e^^l^o- 
ceediap, in order to question whether diis action for 


an 



/FvAwaab 

^35Sf 

^!w!!Xthi 
mesne pdP 

have been liw 
covered nSlF 
sneforaaeacaae 
ofthedefendnac 
in cxecntkm for 
such mesne 
profits. 


-#4 


Titrsd/n, 
Mtg 5ih. 


The Court re¬ 
fused to set 
aside ail exe- 
cutkio issued 
pending a 
writ of error, 
where after 
judgment _ 
against defend¬ 
ants, tlieii at¬ 
torney proposed 
to give a cog¬ 
novit for the 
deht aiid costs 
payable at a 
future time,and 
offered to siyu 
it, observing 
that it would 
Save ex pence to 
the paities, as 
he should other¬ 
wise bcunc.er 
the ntetisity of 
bringing a w rit 
ot error to ob* 
run the time he 
had requested, 
in l!he Cognovit, 
for that he must 
•btein time. 


Ckm& IK 

an escape could be hrougbtr name Deejb^ ; 
nominal plaintiil^ instead ot the real pifaintiff vrho 
sustains t£ie injury. 

Bnt the Court refused the tulc ; Bar if the nominal 
plaintiff may sue ftr niesne prdStiy may also sue in 
this action. 


Spooner and others against Garland and 

• others. 

jj^ULE to set aside the execution, on the ground 
of its having issued pending a writ of error. 
-After jud^ent for the plaintiffs, the defendants’ 
attorh^in last Hikay Term, proposed that the de¬ 
fendant diduld give a cognovit for the debt^siiid 
costs payable Easter Term, -^hich the plaintifRi* 
attorney dedihed. Afterwards the defendants’ attorney 
made a second application to him to take the cognovit 
as proposed, and oiiercd to sdgn it, observing at the' 
same ffme, that he (the plaintiffs’ attorney,) would save 
a great expence to the parties, as he (the 
attorney) shonld otherwise be under the.Si&CTitSity of 
bringing a writ of error in parliament, tb obtain the 
time he hkd requested under the ct^ovit proposed, for 
that he must obtain time. Htc ^pie^on was, whether 
the defendants’ attorney luid not admitted the writ of 
error'to be ificSrdy for ddsr^. 


Taddy in Ykl# dtod Maedins ’y. 

Perry (a), anjl observed that what was said by the de* 

. - •* . ■ 

(«) t jvr. Jt. jSbf. 


fendants’ 



IN THE ¥*!ltR o¥ III. 

fait!Btf»te**alterney vdtf-l !^^ and befbr6 

the suing the writ of erfbr. 

Lord Elubnhorough C. J. Loose conversations of 
the aitton^y would certa^y not be efficient to fix the 
party with a purposed object to dblay; but when such 
a conversation as this is held at a period of the cause 
when a writ of error, if delay vrm intended, became 
most material and necessary for obtaining such delay, 
it I diink accredited by the time of holding it. 

Battley J. referred to Pool v. Chamock ( 6 ). 

Pampier j. referred from memoiy to a case where a 
party implied for time, and upon the other side re- 
fush^ to give it, he said then I must brii^ li^it of 
errors and that was holdcn for delay, ^^ere the party 
has declared that he must serve tlic necessary process ^ 
delay,. with a view of driving the other side to acwpt 
the cognovit. 

per Curiam, Rule discharge. 


ji^rr^U -yfas against the cjule. 

W 3 r.k.iy. 


Holcombe against 1.ambkin. 


T?ULE h>r discharging tlK defendalM <«!» 

__ .. a,. «i Atdw «-**■ ad .. 




— ^ w w 

cooH^A baih Bpon rife imt thdi 


man of ChtLea'* was an insufficient desq^^ption of the 
depooffi^ in the afi^avit to hold to bail; next 
that tlK affidavit was a^^amst the defendant as acceptor 

of 
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JHondi),^ 
liiiij 9*11. 

Affiilavit to 
lioiti tu bail 
again.t the de* 
IciitldDt a« ttc- 
cepior of a biU 
ol exthange 
aaust .hew that 
tlie biUwas due. 
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of • bill of exdbange drawn bf tl;(e,d«poiiant« bol du) 
not shew that the bill was due. 

Espinasse shewed cause, and relied on JDavisott v. 
March (a) in answer to the last ol^tion, tlie Court 
having intimated that tlierc was nothing in the first. 


HS^MBr 


LAHlixni* 


Manyat contra, referred to Jackson v. Yate ( 6 ) where 
the Court had taken tlic distuiction between Davison v. 
March which was the case of an indorsee, and tlic pre- 
fccni case whicli was that of an acceptor; and expressly 
decided upon that distinction in favour of the objeefion. 

And the Couit assented to that and made the 

Rule absolute. 

I ~ {b) dtOt, ist. 


Moaiay, 

9th. 

^ M ^ ®®de the execution issued "after aUow- 

senred s^th , 0,100 of a Writ of orror, and restore du^ inottey to 

fwoccfts dftciftfcd * * 

to piRiMift’t at- Aa defendant. TIm action was bronsfat upon a bill of 

toniey be could ^ ^ ^ 

not pay, that it rijpchallge oue Mordk 1813 . Hie defendant when 
^on^th^e aet^d with process infenned the piaintiff 's attorn^ 
^ could not pay, that itwnf meieM to go on with 
whe^h^ thriNllftoii at he wmdd’^h^^ dGl he could, and when 
got judmmt he (ftiif pletotifF*s attom^) had obtakted judgment, he 

^of errw* . wcold ^riug * #til of cvror and put it off all in his 

and pot it ofT 
all ki his power, 

•nd afterwards brop|i|| a writ oftarror, and on the pla^ifs praeecding to escention, 
requested him to ke^st secret, and acknowledged ikgMlhl^flirilli itlTir MlT* had 
requested that he mi^tpay the money by instalmcn^si^Ceil'uua tbe defendant bad ad^ 
mitted that the wtft Sderrer was for delay, so as to prevent its being a supersedeas. 

power. 


jj^AWKiKs against Snuggs. 



¥HE ftrsY'-rottittu Yxae om.Q^ROE 111. 

power. In the pregress of the suit ituuiy dilatoiy ^ep$ 
wen/ ti^eiahby the l^e^ilnit, end time wet to pay 
at the request of his attorn^. After judgment signed' 
and allowance oi a writ of error served on the plain- 
tiir*8 attorney) he went to the defendant's attorney, and 
told him fttat as the defisndant had admitted the writ 
of error was brou^t for delay, he would issue execu> 
tion unless the defendant would pay; when the attorney 
said you had better take care of the defendant he is a 
desperate fellow, and don’t mind trifles, and he will 
oppose you by affidavit, and declares he will mdiot you 
flu* peijnry if you swear he ever made such adariitua/m . 
Afterwards upon execution going in, the plaintiflP’s'attor¬ 
ney saw the defendant who requested him to keep it secret 
as it mi^t injure his credit, acknowle^^[ed that Im had 
shewn him lenity and requested that he might |My die 
money to the officer by instalments, whkli was omif 
sented to, and so reouved without expoinre; no nodoe 
being given to the slierifl* till payment of the haUptOt 
of the debt. The question was whether the defedWttt 
had admitted that the writ of error was fer delay, so hs 
to prevent its being a supersedeas. 

Best who diewed cause, admitted dutt in aoMof 
eases it appeared that the dedaratkm of the par^, thfll 
the writ of error was fi>r delay, had been m ad ^ a fter dm 
writof error broG^t(a); and so be said it was in s^het 
in this case; bid acoordhigh»IWT. Clhareaok(6h^* 
null ...jlliiililiiliiitilllii meiliiifliii till 

Cunoood coitti4 contended that it was nti|^ 
that dia parly in an aariy stage of |he ouwa hna^da- 


U) Set Lrw t. Smilk \3tJtinm S. Gilhrt, 4 ^.Jt.4ijt.n. fe JU|ttr- 


mmw.Ohm, 
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clared will aud bring a writ of error. Hie 
rule ui, tlvtf i| muft be jqppareitf to fhc Court that the 
writ of er#<^it broipi^t mcivly for delay (a), and 
bv dtedot^huration qf the party htmsrif or his attoro^ (£}. 

■A 

But where that deqlantion is madi^ as here, at the 
conuiieticenKnt of rtbe suit, it eaUnot appear to the 
Court that the writ of error was Sot delay, because non 
constat that there may not be error sinoi^ and at the 
time of the judgment. And in Chri^U ▼. Mkhe^dr- 
son (r) ImcI Kenyon said that every subject has a right 
to have his cause reviewed in a court of error. What- 
ever suspibion therefore may be excited by the defen¬ 
dant’ declaration, that is not enough ; and as to what 
passed after the writ of error, upon the execution 
going in, that appears to hai'e been done only witii a 
view qf securing secrecy. 'J'Jjo jdaiiUift' under these 
circumstances ought at least to have npjjlied for leave to 
Uikc out execution, when both sides might have been 
heard. 


Lord i^LENBonouGH C. J. Supposing the Court 
were inclined to adopt the rule that a previous declared 
purpose of suing out a writ of error for delay would be 
iasufticient, and that tlierc must.be a dcclaraRon of tlie 
purpose subsequenUy to tiic time of issuing it, let us see 
here if there is not something equiyalent to it. After 
the execution issued, it appears that the defendant ac¬ 
knowledge ^t he ^^^ been ftth'lyjlcalt with, and re- 
qu98^j:tiaic tp pay the money by instalments; and dops 
not 441 irrcsistibl*^ iuferemee ar^ from thence, that 
the writ of ci^or.w^ merely brought for the purpe^, 

(a) Per Puller 1 . in Ketnploud v. Macmleyf 4 436. 

{Jh) s T. S. 669. Levett v. 3 tT. X. 78. 


I 


which 
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which hoJbod before declared, of delay? At present 1 
can see no harm in laying down the rule thju^ that if 
the par^ has dedared he br^ a writ oC^,<^or Ipr 
delay, aii4 lAerwards sues oik out^ it shidl be ipeump 
bent on him to shew a reasonable grpsind of error to the 
Court, or pt least that there is scmie colour for his writ 
of error. J am ^t aware however of. any case exc^ 
Pool V. Chamock, where there was nothing more than 
a declaration before writ of error. 


X814. 



Le Blanc J. The jiarty comes to set aside the pro¬ 
ceedings ; it was competent to him now to have diewn 
T-hcrt in the error lies, but he can shew none. 

Vo Qiii iamy Rule discharged, (a) 

{a) Sfoo ft V. ante, 4J4. 


Ex parte Bowxess in the Matter of Phillips, a Afenday, 

Bankrupt. ■^«r9th- 


JiPIILLIPS and Havokim were bankers in partnership 
together; Phillips also carrietl on tlie business of a 
\.’iiio mcixiiant on his separate account. Phillips and 
ritnol-ins as such bankers were indebted to Penfold on 
simple contract in the sum of 4000/. Phillips com¬ 
mitted an act of bankruptcy which was known to 
Penfdd; after which Phillips and Hceadcins executed 
joint and several bonds to Penjold to secure the 4000/. 
and interest. Aftenvards. Phillips still continuing his 
trade of wine merchant, became indebted to Bcfwness in 
800/., and committed another act of bankruptcy, on* 
which a commission issued against him on the petition cf 
Bowness, and lie was declared bankrupt. Tlicrc was a 

joint 


The stJt. 46 
G.J c. 13^.5.2, 
•lot's not re¬ 
strain a creditcr 
(rom proving 
un.ier a com¬ 
mission of 
bankiupt, a 
debt contracted 
before the jct 
of bankruptcy, 
on -which the 
commission 
isiutd, l.ut after 
notice cf a pritr 
act of baiik- 
raptcy. 
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joint fund belonging to the banking partnership} as well 
as separate funds belonging to each partner, and 
was not a bankrupt. Per^dd proved under 
Phillip*s commission 4094/. 10s. ^d., (being die amount 
of principal and interest due on the bonds), against 
the separate estate of Phillips. Upon the petition of 
Bctsaness to the Lord Chancellor to expunge the proof of 
Penfold’s debt, his lordship directed the following 
<]ucstion for the opinion of this Cburt: whether the 
said Per^old was entitied by virtue of the said bonds, 
to prove Ips said debt under the said commision, as a 
separate debt due from the said Phillips. 

Giffbrdy who argued on a former day, maintained the 
affirmative, and that Pet^old was not precluded by the 
stat. 46 G.3. c. 135. S.2. (a), from proving this debt. 
He said there could be no doubt that before the 
statute this debt wcmld have been proveable under the 
commissiem, notwithstanding the prior act of bank¬ 
ruptcy, because it was a debt contracted before the act 
o£ bankruptqr on whidh the cranmission issued; and, 
such debt would have been barred by the certificate. 
Debts proveable under the commission, and debts to be 
discharged by the certificate are convertible terms; but 
debts not due at the time of the act of bankruptcy 


(o) 5.S. enacts," in ail cates of eommisuoas of bankrupt hereafter to 
beitsiied,aU and ernypenoB with whom a banknipt diall have really and 
bond fide contracted any debt before the date and teing forth of such com¬ 
mission, which, if contracted before any act of bankruptcy committed, 
mig^t have been proved under such cotam is dwi, diall notwithstanding 
any prior act of bankruptcy* be admitted to prove such debt, and to 
stand and be a crdlitor under such cemmission to all intents and pur> 
poses whatever, in like manner as If eo such prior act of bankruptcy 
had bMn committed, provided such creditors had not at the time 
soch debt being contracted, any notice of any prior act of bankruptcy.** 


wore 
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Were not affected by the commission, and consequently 1814. 

not provoable under it; Itamfurdv. Burrel {u>.. And —— 

• 1 ... 1- , 1 1 ^ Ex parte Bow- 

wiUi respect to the petitioning creditoi s debt, the Jaw nesj. 

still requires tliat it should be a subsisting debt at the 
tinu' of the act of banlvruptcy on which tlic commission 
issues ; Moss v. Smith (i). But as to the proof of debts, 
the stat. 46 G.3. cii35. s. 2 . has afforded this remedy, 
whicli is in relief both of the creditor and bankrupt, that 
debts, contracted before the date and issuing of the com¬ 
mission, sliall be provoable under the commission, not¬ 
withstanding tlie act of bankruptcy on which the com¬ 
mission issues is prior to the contracting of the debt, 
in like manner as they would liave been, if such act of 
bankruptcy had not been prior; such in substance is 
the effect of that enactment. It is a remedial law’, not 
a rcstricti\e one; it is to enable those to prove who be¬ 
fore the statute could not prove, not to impose a limita¬ 
tion on those who could. And, therefore, though the 
words “ notwithstanding any prior act of bankruptcy” 
are general, they sliall not be intended to mean that 
wherever there has been any act of bankruptcy prior 
to the contracting of the debt, a creditor shall only be 
admitted to prove his debt under the condition there 
imposed; because that would be to restrain the proof of 
debts and not to enlarge it; for it has already been stated 
tluit no such restriction before existed. Yet that must 
he the argument to sliow that this party is not entitled 
to prove this debt. It may further be obsei'ved, that a 
mere act of bankruptcy not followed up by any com¬ 
mission or proceeding is of none effect; Foster v. 

Allanson (cj; and it would be very strange if in con- 

Irt) i But. <7 Pull u (J) 1 A'’. P. C. 489, (<•) % r. R. 479 - 

VoL. II. K k sequence 
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Mtt 


sL-quencc of an enactment which w'as intended to relieve 
both the creditor and bankrupt, the assignees or 
petitioning creditor should be enabled to set up an act 
of bankruptcy in derogation of their own title, which 
before the statute they could not have done, in order 
to defeat the creditor of his proof, and the bankrupt of 
his discliarge. 

Meunyat contra, denied 1st, that this debt would 
have been proveable under the cumiuission belbre 
the statute; adly, supposing it would, the statute has 
prevented it, by drawing the distinction between a cre¬ 
ditor who does or does not know of a prior act oi 
bankruptcy, ist, He said that the general rule was, that 
if the debt be contracted subsequently to any act of bank- 
ruptejj not to the act alone on which the commission is 
founded, it is not proveable under the commission; and 
until this statute (a’. 5 ) even the commission itseff was 
avoided by an act of bankruptcy prior to the petition¬ 
ing creditor’s debt. Therefore, this debt being con¬ 
tracted after a prior act of bankruptcy, was, by the ge¬ 
neral rule, not proveable under tlie commission. The 
statute was intended to give a partial relief in this 
respect, that is, to such creditors as had not notice of 
any prior act of bankruptcy; consecjuently it cannot 
aid in this case, because tlie creditor had notice. But 
adlj', supposing the debt would have been proveable 
before the statute, yet the statute has interfered to pre¬ 
vent it; because the enactment is general, in all cases 
of commissions, &c. all and ever}' person shall be ad- 

I 

yiitted to prove a debt contracted before the commis- 
siQH, notwithsttmding any prior act of bankruptcy. 

providetl 
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p.rovided he had not any notice of any prior act of 1814. 
bankruptcy.” Therefoi’e the enactment clearly im- 

. 1 . 1 Ex parte Bo 

ports that in all cases, where he has such notice, he ness. 
shall not be admitted to prove. And this construction 
seems reasonable, in respect both of the creditor and 
the bankrupt; for if the creditor, knowing a man has 
committed an act of bankruptcy, chooses notwith¬ 
standing to give him credit, he cannot be supposed 
to give credit to his (fleets; and so also if the bank¬ 
rupt become indebted under those circumstances, he 
cannot complain that he remains liable; which cer¬ 
tainly would be the consequence of such debt not being 
provcablc under the commission, 

Gifford in reph', in maintenance of his first proposi¬ 
tion, that this debt would have been proveable before 
the statute, referred to stat. 5 G. 2. c.30. 5.7* which dis¬ 
charges the bankrupt from all debts due at the time he 
did become bankriipt, therefore, the converse follows 
that the debt would have been proveable: he also cited 
Donovan v. and Ex parte Donovan [h), to 

shew that it did not lie in the mouth of the assignees 
to set up the prior act of bankruptcy. But he princi¬ 
pally insisted us before upon the act being remedial, 
whereas the construction contra would make it an act 
for narrowing the proof of debts. 


Lord Eli.enborough C. J. The argument with 
which the counsel has concluded, and which he origi- 
ginally relied on, is I think decisive. It certainly was 
the object of the act of parliament to facilitate and give 


(ij' 9 E-jit. ai (i) 15 6 

Kk 2 


a greater 
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May ictli. 

Ptea in abate- 
meni alter ge¬ 
neral inipai- 
lance is b.idi 
and miy be 
taken advan¬ 
tage of on spe¬ 
cial demurrer 
though not 
assigned as a 
cause. 


a greater capacity of proving debts on certain terms, 
and not to abridge it. I feel it unnecessary to go into 
any other question. If it had not been doubted by the 
learned mind wlio has directed this case, I should not 
have much hesitated. However, as it is, we will look 
at it again before wc certify. 

The following certificate was sent: 

We have heard this ease argued by coanscl, and 
have considered it, and are of opinion that PcnJ'old was 
entitled, by virtue of the .said bonds, to prove his said 
debt under the said commission as a separate debt due 
from the said Phillips. 

Ei.lenijokol'cii- 

J>. Le Blanc. 

.T. Baylev. 

II. DA.MEli lt. 

Mav plh, 1814. 


Lloyd against Willia.ms and Olliers. 

Jj^ECLARATION of Easter Term, in assumpsit for 
work and labour as an altorney, with the money 
counts., After a general imparlance to Trinity Term, 
the defendants plead in abatement that the sii])posed pro¬ 
mises were made jointly with others not named in the 
bill, and pray judgment of the bill and dtclaratiun. 
Demurrer assigning for cause that the defendants ought 
to have pleaded in abatement of the bill only, and to 
have praj'cd judgment of the bill only (a). Joinder. 


(a) Zee V. JJa'-nef; j MvJ. 144. v. y,itt Mildn^en, % B.ir P. 

124.». c . 

Lord 
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Lord Ellenborough C. J. inquired how this plea r8i4. 

ill abatement could be supported after a general im- “ ' 

I i 1 • T /• ” Lloyo 

parlance. And Dumpier J. reierred to Buddie v. agahist 

IVilson («) where on a general demurrer the Court Williams. 

licld that the plea in abatement, which otherwise might 

have been supported, was bad, because pleaded after a 

general imparlance; which case, he said, was precisely 

in point, and was founded on Dacres v. Duncumb, 

I J'enlr.i'^O.. And Bapley . 1 . added, that you need 

never demur specially to a plea in abatement. 

Judgment quod respondeat ouster. 


Puller was in support (»f the demurrer. 
i'-iciss contra. 


6 T. X. 369. Stv EvjiiS V. Stevens, 4 T, R. 454. 


IIagedornt against Oliverson. 


rueshy. 
Mb'! icih. 


A ssumpsit on a polic\' of assurance tried before wJ'cre pkintifT 

' '' ettected an in- 

I^rd FMenborough C. J. at the London sittings after suranee on ship 

T, , /-If,** 

Michnebnas Term, when a verdict was found for the own name as 

plaintiff’ for 200/. the amount of tlie defendant’s sub- name of^Und 

scription, subject to the opinion of the Court^ on the in 

following case: the usual form, 

” for the benefit 

n. ,, 1 oJS. an alien 

The policy was cllected b\' the plaintiif (a) on or enemy, and 
1 \ e A i o 11 • V.* procured a li- 

about the 2d of August 1810, as well in ms own cencetolega- 

lize the voyage, 
and a loss 

happened, and two years afterwards 5 . by letter to the plaintiff adopted the insur¬ 
ance : Held that the plaintiif might recover against the underwriter, averring the 
interest in S. 


(ja) It was stated upon the argument, and so taken, that the plaintiff 
gave the orderio the broker to ctfect the insurance. 

Kk 3 


name 



486 


CASES IK EASTER TERM 


1814. 

HaOLI'OKN 

<ig.ur.\S 

OtWERfON. 


name as for and in the name and names of all and 
every other person and persons towliom the same doth, 
may, or shall appertain, &c., in the usual form, upon 
the ship FicseOf valued at 2,300/. at and from Gluck- 
stadt, and any port and ports in the river to any 

port or ports in the United Kingdom, with liberty to 
carry simulatetl papers, SlC. sail under any flag, &c. 
The declaration averred the interest to be in F. S. 
Schroeder (a), and a loss by capture. At the time of ei- 
fecling the policy Schroeder was and is a subject of the 
King of Denmay’kf then and now at war with Great 
Fritahi. In order to legalize the voyage the plaintiff 
had procured a licence, which was granted to him, by 
the name of J. P. H. Hagedorn of JLoitdou, on b<^»alf 
of himself or other British or neutral merchants, per¬ 
mitting a vessel bearing any flag except the French to 
proceed with a cargo from within certain specified 
limits, within which Gltickstadt was, to any port of this 
kingdom north of Dotvrt Sac. The ship was loaded 
at Gliickstadt in Jidi/ 1810 with a cargo on British and 
neutral account, and sailed from thence under Danish 
colours for London on the 26th of that month, anti was 
captured by enemies, carried into a port of Holland, 
and condemned. The policy was effected for the 
benefit of Schroeder, but no letter or order was provtKl 
from Schroeder before the loss, but a letter from him to 
the plaintiff, dated the 26th of Juhf 1812, before the 
commencement of this action, was produced, wherein 
he adopted the insurance in the following terras: 

“ I may now, I hope, expect that you have ef¬ 
fected a final settlement with the underwriters per 

(«) See Heigetiorn v. SeiJ, ante, voJ. 1. 567. by which it appears that 
Bthrbcder was interested in a moiety of the ship. 


Fiesetf 
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Fiesco, and request you to lay out the amount for me 
in coflec.” 

No other evidence was given of the connection of 
Schroetln- with this policy. The question for the opinion 
of the Court is whether the plaintiff is entitled to re¬ 
cover; if the Court shall be of that opinion, the verdict 
is to stand; if not, a nonsuit is to be entered. 


1814. 

HAGEOOR.-r 
against 
Oliver so.v. 


Tadthj for the plaintiff said the question was, whether 
this insurance, having been effected without a previous 
order or authority from Schroederf could be available for 
his benefit. And he admitted, that in general the 
benefit of a contract made with one person cannot by 
law be transferred to another; though that is not uni¬ 
versally so in the law merchant, as bills of exchange, 
&c.; arul it should seem by analogy to torts that where 
a contract is made originally for the benefit of a third 
person, though without his order, it may enure to his 
benefit if he afterwards agrees to it. Thus in 7 H. 4. 
35. upon an inquest between two parties on a writ 
of trespass for taking cattle, the defendant justified as 
bailiff for services due to the lord, and the plaintiff tra¬ 
versed that he was baihff at the time of the taking, and 
shewed in evidence that the defendant took them upon 
a claim of a heriot due to himself, so that he could not be 
bailiff at the time to another; and Gascoignei. said that if 
when he took them heclaimed propertyfor a heriottoii/w- 
self, altliough the lord ;^reed afterwards to the taking for 
services due to him, yet could he not be his bailiff for 
that time. But if he had taken them mthout command 
for services due to the lord^ and the lord had afterwards* 
agreed to this taking, he should be adjudged his bailiff, 

K k 4 tl^^ough 
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though he had never been his bailiff before.” And (he 
same was holden in Godb, 109. So here the plaintUf 
without command has made this policy for the benefit 
of Sekroeda’i and Schroeder has afterwards agreed to it, 
tliercfore the plaintiff shall be adjudged his agent for 
this purpose. And here also tlic policy being effected 
for the benefit of all persems concerncil, perhaps the 
mere shewing that he was a person concernotl, would 
have entitled him to adopt it; a fotiiori therefore where 
it is shewn that his benefit was individually contemplated 
in the making of it. This case is ^lery similar to Re///' 
V. riot'Hcastle (a) which was decided upon the maxim 
omiiis ratihabitio rctrotra/iitur, &c. and falls within the 
same maxim. And by his letter adopting the insurance 
Schroeder has made himself liable for the premium. 


Scarlett contra The case from the year books, and 
that in Godb. arc founded on tliis, that if a trespass be 
done for the benefit of another, who agreeth to it after 
it be done, his agreement subsequent ainountclh to a 
commandment, and in that case the maxim omnis raiiha- 
bitio. See. applies (b). But that is not so in contracts, 
unless the party who contracts for tlie benefit of another 
be his general agent; in which case, if he adopts the 
contract it will be evidence for him that he autho¬ 
rized the making it. Such was the case of IVo^ v. 
Ilorncastle; the plaintiffs were general agents of the 
consignor, and made insurance for his benefit, and he 
afterwards approved of it, and therefore they were held 
to be the persons who received the order to make it. So 
*in Liiccna v. Craujurd (c), which w’as cited for the plain- 


(#) tS.&P.2i6. (i) 4l/ut.3ty. (c) 1 Taun.^zj. 169 . 

tiff 
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tl/T at the trial, the Dutch commissioners were general 
agents for the interests of the crown; and besides in 
that case an onler was given contemporary with the in¬ 
surance, so that this question did not properly arise. 
And in Routh v. Thompson («) there was also an order 
to insure iroin the prize agent appointed by the captors, 
who not having any interest themselves, were consi¬ 
dered as having appointed him as agent on the part of 
the crown, and on that the decision turned. But here 
no such order is stated, neither does it appear that tlie 
plaintiff" was the agent of Uchroeder in any way; and the 
presumption is against his being so, for Schroeder is an 
alien enemy, 'riic question therefore comes to this, 
whether if a total stranger to A. make assurance, he shall 
be at libt'rty to saj* that he made it for A. without shewing 
any onlt'r lor that purpose from A. but only a letter 
from A. adopting the insurance two years afterwards, 
and after a loss has happened when it was clearly for 
the advantage of A. to adopt it. Now that appears to 
be directly against the stat 28 G. 3. c.56. which re¬ 
quires persons effecting insurances to insert in the 
policy the name either of the consignor or consignee, 

' or of the person who shall receive, or of tlie person who 
shall give the order for such insurance. 

Tad^y in reply said, that if Schroeder might adopt 
the act of the plaintiff" then the statute would be satis¬ 
fied, because the plaintiff" whose name was in the policy 
was the person w'ho gave the order to the broker to 
effect the insurance. And he maintained tliat Ducena 
V. Crai^wrd and Routh v. Thompson {b) w'ere authorities* 

(«) H) li East, i74- 

in 


^99 

1814. 

Hagebokn 

againsl 

Olzveksom. 
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in point, to shew that he might adopt his act. and tim! 
the subsequent ratification shall be referred to the pritn 
order. 


Lord Ei.i.i.NBORoron C. J. The difficulty in thi;> 
ease arises from the sit.uation of Schrocdcry because In 
might, by refusing to adopt the policy in case the ship 
had arrived, have got clear of the premium, for if the 
plaintiff had brought an action against him to recover 
it, I do not see how he could hate succeeded. That 
constitutes something of an anomaly, because in one 
event, namely, that of a loss, he might secure him.self, 
and nevertheless might have avoided the payment of 
the premium, in the other event of the ship’s arrival, by 
dccLaring that he chose to stand his own insurer. But 
I do not think that consideration governs the ease nov/ 
before us between this plaintiff and the undcr'WTitcr. 
'I'lic plaintiff had a right to effect an insurance, on the 
chance of its being adopted, for the benefit of all those 
to whom it might appertain; which arc the words of 
the policy. He miglit insure for those who were 
actuallj- interested, and possibly for those wlio might 
be interested. Schroeder was interested, and might be¬ 
come privy to the benefit of this insurance by subse¬ 
quent adoption, according to Lucena v. Crmifurd and 
Routh V. fThompson. He has adopted it, and now it is 
made a question, whether he can become privy to the 
benefit of it. It appears to me upon those authorities 
that he may, and may make use of the name of the 
person at the head of tlie policy, as the person who had 
•given the order to effect the insurance, which will satisfy 
the stat. 28 G. 3. c. 56. It seems to me, therefore, that 
this action is maintainable for the benefit of Schroeder, 

i c who 
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who was interested at the time, and has become privy 
by adopti<»n. 


I.K Blanc J. 'IIjc difficulty thrown in the way of 
the plaintiff has been this, that if Schroeder, in the event 
of the sliip’s arrival, had chosen to repudiate instead of 
adopt the contract, he might have done so, and there 
would have been no means of coming upon hint for the 
premium. But this policy was effected for the benefit of 
all persons interested, and Sc/iroedrr was a person in¬ 
terested; and I take it, that after the ship sailed on the 
voyage insured, the plaintiff was bound by the insurance, 
and could not have recovered back the premium from the 
underwTiter, by averring that this was a policy without 
nifcrest; the answer would have been Sdirocder is 
inieror'ted, and he ma\' elect to adopt the insurance. 
J therefore conceive the underwriter would have had 
a right to retain the premium. Then liouth v. Thotuy- 
sivi is, I think, an authority to shew that being 

interested might subsequently adopt the insurance made 
by the plaintiff. There the crow'n adopted it after a 
Joss; and the distinction taken in that case, that the 
party making the insurance was appointed bj'the captors 
who had no insurable interest, and therefore, that he 
stood in the relation of agent on the part of the crow'ii, 
whose agents the captors were, does not, 1 tlAiik, make 
any difference. Here the plaiiitiff was not unconnectetl 
with the insurance; he obtained a licence and made in¬ 
surance for the benefit of the owners, though without 
communicating with them. Schroeder^ who is an owner, 
afterw'ords adopted it. That case is an authority to» 
shew that he might afterwards adopt it. This, it must 
he remembered, is a question between the plaintiff' and 

th«' 
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OurERSON. 


the underwriter, and not Schroeder and the undcrw'ritcr; 
and unless we saw that the underwriter would not have 
been entitled to retain fche premium, wc cannot say that 
the plaintiff is not entitled to his contract, unless it 
could be shewn tliat this is a mere gaming policy. 

Bavlev J. I think this is a case in which the de¬ 
fendant ought to pay, and the plaintiff ought to re¬ 
ceive for a loss under the policy. A loss has happened, 
upon which the defendant undertook to pay, and if tlie 
premium could not have becJi recovered back from the 
defendant, there is not any circumstance here which 
should exonerate him from liability'. I think the plain¬ 
tiff never could have recovered back the premium from 
the underwriter, because of the uncertainty whether 
Schroeder would adopt the assurance, in respect of 
which the underwriter would have incurred the risk. 
While the contract was in ^eri there was not any 
disposition on the 'plaintiff’s part to have the policy 
vacated, and if there had been, it would have been 
an answer to him, that Schroeder might have adopted it. 
Then comes the question whether Schroeder is entitled 
to take the benefit of this insurance. It is stated 
that it was effected for his benefit, therefore it was in¬ 
tended to cover his specific interest at tlie time. 
Schroeder an interest at the time, and althotigh 
there was not any specific communication at the time, 
yet as Schroeder w’as connected in the concern, it was 
reasonable for the plaintiff to expect that Schroeder 
would adopt an act which could be done with no other 
*idew than for his benefit. Schroeder must be considered 
as under a moral if not a legal obligation to adopt it 
although the ship arrived. Being under that obliga- 

XI tion 
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tlon in all events, he thinks that he is warranted in 
adopting it even after a loss, and has adopted it. The 
ciise of Ilotith V. Thompson shews that if a policy be 
eilectcd with reference to the benefit of a person in¬ 
terested, an adoption of it by such person after the loss 
will be sufficient. 


1814. 

Haoidorn 

against 

Oliterson. 


DampierJ. Tlie plaintiff placed himself in an 
awkward situation by advancing his money for the 
premiums, upon the expectation jthat Schroeder would 
adopt his act, which Schroeder might have refused to do 
in the event of the ship’s arrival; and if he had, 
I do not see that the plaintiff could liav'e recovered 
back the premiums. The question then is whether 
Schroeder had an interest in the policy. He was owner 
of the ship, and the policy was effected for his benefit; 
that seems to me to give him an interest. If then he 
had an interest, his subsequent adoption will be good. 
Jlouth V. Thompson is a fuD and clear authority to that 
point; there the iigency was only a constructive agency, 
and it does not,appear to me to afford any distinction, 
because the insurance did not come within the scope 
of his agency. Therefore it seems to me to govern 
this case; there is no distinction in reason though 
there may be a difference. All the averments in this 
declaration are certainly fully proved, and therefore 
the plaintiff is entitled. 


.Tudgment for the Plaintiff. 



494 


CASE« IN KASTKll TERM 


1814. 


,v..» J-'-i* 


Bi.ackltt, Bart. a<iaf/ist Maky Ann Lowes. 


where hy y liOVKll Ibr wood. I’lca general issue. At the 

tidud i6r^.hf- trial at tlio last SoriJtumbcrfanJ tviArx"^ iH’lbre Jf 'uod 
and e'ertliu B* Verdict was i'oiuul for the pluintifl' Cor 60/. (the 

cu”to"marv tenc- '^lue of the wood) subjcct to the opinion oi’ the C’onrl 

ments wiihin following; casc: 

a manor, the r' 

tenantsovc- J3v articles ot‘ afxreenicnt,dated r6c6, between Framis 

nanted, that ^ ‘ 

tlicy, their tljeii lord of the manors r)!’ JUdtcij and 'I'horn- 

heirs or as-igns. ^ ■ . i 

would not cut "rajion 01 the one part, and certain jiersons nained ami 

dispo4*of any*^ described as tenants of certain customary tenements 

wood standing ^vithiii tliosc manors of the other: recitiim tlmt suits 

or glowing, or ' ^ 

hereafter to amj differences were likelv to arise between them, 
stand or grow, 

without the touching the lines, customs, and services which ought 

iord!*and the or were claimed to be paid and performed for their rc- 

^sstioutyearly^, spectivc tenements, for prevention whereof, and for 

upon request of settling and ascertaining the same, it was covenanted 

sufficient for the and agreed by the said parties, that it sliouhl be lawful 
lepaiiing ot ^ .. * 

their houses, for the said lord, his heirs anil assigns at all times 
ricccsTary uses thereafter, to take and dispose of any woods or under- 
the^said^tene- woods within their tenenifuts without any interruption 
ments, and that pj.Qjn them, their heirs or assigns ; he tlie said lord, his 
the tenants, hcirs and assiijnSj leaving huilicienl upon the said tenc* 

tlieir hcir^, or o ^ o t 

assigns, should 

plant any wood upon the said tenements, it should he lawful for them to cut down, use,* 
and dispose of all or any such wood f>r repairing their houses, i<c., or for any other their ne¬ 
cessary uses without disturbance of the lord : Held that defendant, who was tenant of one 
of the customary teaements comprised in the above agreement, wus not entitled without 
licence of the lord to cut down a»d sell wood which h. >1 been planted on tin tenement by 
a tenant since the agreement, and that having so done, the lord might maintain trover 
against her for life wood. 

Evidence that the tenants of defendant’s estate for 3c years and upwards had publicly, 
and without inteyuption ftom the lord, and with his knowledge, cut and sold the planted 
wood on the estate in large quantities, was lield to be admissible in this casc, and there¬ 
fore a new trial was granted; but evidence ol leputaiioii that the tenants of d.-feiidant’s 
esute bad the right of cutting and scl'ing planted wood was held not to be admissible. 

incuts 


touching the fines, customs, anil .scrvice.s which ought 
or were claimed to be paid and performed for their re- 
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/ncnts for the necessary uses and occasions of the respec¬ 
tive tenants, and also giving reasonable satisfaction uilto 
them lor ail such loss and damage as they should sus¬ 
tain by occasion of taking or carrying away of any such 
wootls or underwoods; and the said tenants covenanted 
and agreed, that they, their heirs and assigns, or any 
of them, should not nor would at any time or times 
thereafter, cut down, sell, or otlierwisc dispose of any 
timber, wood, or other wood standing, growing, or 
being, or which should thereafter stand, grow, or be in 
ru- upon their respective tenements, or any of them, 
without the licence and consent of the lord of the 
manors for the time being, or his steward or bailifij 
fir.'t had and obtained, save a« thereinafter was ex¬ 
pressed ; and the said lord, for himself, his heirs, execu¬ 
tors, and administrators, covetninted and agreed with the 
said tenants, their heirs an<l assigns, that he, his heirs 
and assigns, or his and their bailiff’s and officers, should 
and would yearly from thenceforth for ever, ujjon the 
request of the said tenants, Ckc. set forth and allow 
sufficient timber, wood, and othei- wood growing upon 
their several tenements, as often as need should require, 
as well for the necessary repairing their houses, sheals. 
and sheds, as of their hedges and fences within the said 
manors, and for all other necessary occasions ^nd uses 
whatsoever, in, upon, or about the said tenements: and 
that in case any of the said tenants, their heirs oi 
assigns, should at any time thereafter set or plant any 
wood upon any lands or grounds within or belonging 
to their tenements witliin the said manors, or either of 
them, it should be lawful for such tenant, his heirs and 
assigns, at any time, at his and their wiUs and pleasures, ’ 
to cut down, use, and dispose of all or any such wood 
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1814. so planted, for the repairing, upholding, or maintaining 
of their houses, hedccs, and fonccs, or for any other 

Biackf. ri ^ 

jiciust their necessary uses, without any ilcnial, interruption, 
or disturbance of the said lord, his heirs or assigns, or 
of any of his or their oflicers or scr\ants. These 
.articles of agreement were ratified and confirmed in 
1656 by a decree of the Court of Chancery. The plain^ 
tiff is lord of the saitl manors, and the defendant one 
of the customary tenants of (he manors, or one of them, 
in respect of tlirce farms which ore part of the ancient 
customary tenements of the said inanors, or one of 
them, and at the time of making the above agreement 
belonged to some or one of the parties thereto described 
as tenants. About March last the defendant, without 
the licence of the plaintiff cut and sold wood of the 
value of 60L growing upon two of the farms, or one of 
them, which wootl had been planted by some or one of 
the customary tenants of the same, since the making of 
the above agreement. The dd’endant’s counsel at tlie trial 
tendered evidence to prove that there were upon the de¬ 
fendant’s estate about forty acres of planted wood; that 
for thirty years and upwards the tenants of the estate 
for the time being, had openly and publicly, and without 
any interruption whatever on the part of the lord, cut 
and sold.planted wood gi’owiiig upon the estate in large 
quantities; that this was done with the knowledge of tlie 
lord w'hosc bailiff' lived in the immediate neighbourhood, 
and that tlie bailiff’s son was for several years ein})loycd 
in cutting and working up for the purchaecrs the wood 
. so cut and sold, and that the general reputation of the 
country as far back as living memory extends had been 
that the tenants of the defendant’s estate had tl»e 
right of cutting and selling planted wood at their free 

wiD 
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will and pleasure. This evidence was tendered ae 
evidence from whidi a grant, release or other agxeanoit 
between the lord and the tenants or tenant, authoriang 
such use and disposition of the planted wood might and 
ought to be presumed. The cfvidence was rgected. It 
appeared by a note in the handwriting of one WiUnoes 
deceased, under whom the defendant claimed that in 
Feb. 1767 the said fV. Lowes, having occasion for five 
ploughs and various other implements of husbandry, 
directed an application to be made to the bailiff of the 
then lord of the said manors desiring him to set out 
wood for that purpose. 

The question for the opinion of the Court was 
whether the evidence tendered ought to have been re* 
ceived; if the Court should be of opinion that it ought, 
there was to be a new trial, unless they should think 
upon the evidence received, that the plaintiff was not 
entitled to recover, in which case a nonsmt was to be 
entered; otherwise the verdict was to stand. 


1814. 

Blacutt 

Lowsi. 


Scarlett for tlic plaintiil^ contended that the evidence 
was properly rejected; because if received it would not 
have justified any presumption amounting to a defence; 
for the utmost that could have been inferred from it 
would have been tliis, that the tenants, who cut and 
sold the planted wood with the knowledge of the lord, 
did it under a licence from the lord, or taking *it most 
strongly against him, under a grant or release made to 
the particular tenant or tenants who so cut. But what 
fair presumption could have arisen from this exercise of 
the right, that it was more than a grant or release to 
the particular tenants exercising the right, and ex¬ 
tended not only to them, but to their successors for all 
Vni,. II. Tv 1 time? 
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time ? Tlie evidence therefore was inadmissible, as not 
leading to any conclusive inference upon the mutter 
in issue. 

G. Marriott, contra, besides insisting upon the de¬ 
fendant’s right to a new trial upon the rejection of the 
evidence, daimed farther to enter a nonsuit; tst, because 
it appeared to be the intention pf the parties to the agree¬ 
ment 1656, that the tenants should have a controul over 
the wood planted by them to cut and sell it. It is apparent 
from the instrument that some distinct privileges as to 
the )x>wcr of cutting down and selling the wood 
planted by the tenante were intended, probably as an 
inducement to them to plant; for there is a saving as 
thereafter expressed out of their general covenant, not 
to cut down, sell, or otherwise dispose of any timber, 
wood, &c., which saving, as it appears afterwards, re¬ 
lates to tlie planted wood; for as to that the lord 
covenants “ that it shall be lawful for the tenants to 
cut down, use, and dispose of such wood, not only for 
repairing, &c., but also for any other their necessary 
uses.” Therefore upon a liberal construction of this 
covenant in fuvour of those for whose benefit it was 
made, and upon comparing it with the more strict 
covenant applicable to the other wood, as well as upon 
the reason of the thing, it shall be intended that in re¬ 
spect of this species of wockI tlie tenants were meant 
to have a more beneficial enjoyment. But secondly, 
admitting that to be otherwise, still the lord cannot 
maintain trover. Although the tenants right to cut 
down the planted wood w'a$ qualified as to the pur¬ 
poses for which they might cut it down, it was not 
qualified as to quantity; they might cut down the 

15 whole 
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whole for those purposes. And, therefore. Holt C. J. 
in Ashmcad v. Itanger {a) took the distinction, that if 
H. have all the thorns in such u place for estovers, he 
naay maintain trespass against any one who cuts them 
down, even against his grantor, but where H. hath 
only estovers to be taken in such a place, and the 
grantor cuts the whole, he may have case but not 
trespass. So here the tenant had all the planted wood 
upon her tenement for repairing and other necessary 
purposes, and might have maintained trespass even 
.against the lord for cutting it do^n ; therefore the pro^ 
perty at the time of cutting was in her and not in the 
lord ; and its subsequent misapplication by her will not 
vest the property in the lord. And this, as was said 
by Lord Kenyan in Gordon v. Harper (6), is not like 
the case of tenant for years, where if timber be cut 
down, the owner of the inheritance may maintain 
trover for it notwithstanding the lease, because there 
the only right of the tenant is to the shade of the trees 
w'hen growing; and even in that cose according to 
Lavs/rence i. (<*), it was a long time in great doubt 
whether the landlord had such a possession on which 
he could maintain trover, but it was finally determined 
that he had, because the interest of the lessee in it re¬ 
mained no longer than while it was growing. 


1814. 

Blackett 

i^ahist 

Lowe*. 


Lord Ellenborougu C. J. Although the whole of 
the planted wood is the fund out of which the tenant is 
entitled to cut down, and he might maintain trespass 
’ against a stranger who cut them down, yet if he being 
only entitled to cut them as estovers, cuts them down 
for aliene purposes, the lord will be entitled. As soon 


as 


(a) iSa/i6st. 


(i) 7 r. Jl II. 

LI 2 


(<] iM. 13. 
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1814. 

Black i. I r 
hoWCi. 


as the tenant cuts down for a foreign purpose, his right 
tietermincs and the lord’s right commences. Now 
here the tenant’s right to cut is for repairing and for 
any other necessary uses; and can it be argued to be 
for a necessary use when tlxe tenant cuts down, not for 
any botes, but for a purpose perfectly alirnc ? It seems 
to me that it cannot; and therefore by the cutting the 
tenant’s right determined. As to the rejection of tlu 
evidence; reputation is certainly out of the question, 
because the tenants right could only arise by some 
grant or deed; but as to the rest, I own my impression 
w’ould have been to have admitted it, though I should 
probably have advised the jury that it was not of much 
weight against the plaintiff’s e\ idcnce; but still if there 
be any species of grant, whicli being presumed, would 
have authorized the tenant to deal with the wood as she 
has done, she ought to have bad the benefit, whatever 
that may be, of the evidence. 

Bayixy J. Suppose it had appeared that a succession 
of tenants had been cutting down considerable quantities 
of the wood with the knowledge of the lord, would not 
that have raised a presumption of a grant from the 
lord to that extent. 

Damfier J. Under the agreement, certainly the 
tenant could only cut for her own use and not for the 
purposes of sale; but 1 am afraid the other evidence 
was admissible, though perhaps its effect when opposed 
to the plaintiflPs evidence would not have been great. 

Pit Curiamy Rule absolute for a new trial. 
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The King against The Inhabitants of Kilby. 

® Mny Ilth. 


PON appeal against an order, removing John Nor¬ 
ton, his wife and child from Kilby to Great Wigston, 
the sessions for the county of Leicester discharged the 
order, subject to the opinion of tliis Court on the fol¬ 
lowing case: 

'Phe pauper was bom at Kilby. His father died 
when the pauper was four or five years old, and the 
parish relieved the widow with two shillings per week 
till lie was nine years old; at which time the parish 
officers wished to put the pauper out apprentice, but 
the widow objected on account of his age. In conse¬ 
quence ol‘ her objecting the parish officers took off the two 
shillings per week, and refused to give her any more 
relief. When the pauper was about 11 years old, 
the widow being no longer able to support him, and 
his younger brother, and the parish refusing to relieve 
her until the pauper was put apprentice, went to the 
parish officer and told him she would consent, that her 
son should be put apprentice. He bid her chuse a 


Where the pa* 
rish officers 
wishing to put 
out a child of 
the age of nine 
yrar* as appten* 
tier, upon the 
retu^al of his 
mothei with- 
dt'.w her pari- h 
all'^wance, hut 
tw.-i ye«rs aftet- 
wanls she not 
being aide to 
support him 
went to the 
parish officer 
and consented 
to hei son’s 
being put out 
and by desire of 
the parish ofii- 
CEt chose a mas* 
ter, to whom 
the parish offi¬ 
cer agreed to 
give three gui¬ 
neas, &c., and 
afterwards alt 
the parties met 
and went befuie 
the justices, 
who thinking 
that the master 


master, and she chose one Dand of Great IVi’rston, to already a 

° sufficient num- 

w’hom the parish officer agreed to give three guineas in ber of app""- 

tices, refused to 

money, and other things to the amount in the whole of bind the son, 
4I. Tlie parish officer, the pauper, his mother and panUi’Jfficcr!'*' 
Band met together, proposing to iuive the boy bound fn,**"oifld no\ 
before the justices, and w ent before them for that pur- theiVhe*would 

elsewhere, took 
• the parties to 

an inn, and procured an indenture, which was filled up and executed, and the son with 
hi] mother’s consent bound himself for seven years: Held that the sessions were not 
warranted in finding fraud so as to defeat the settlement under the indenture. 


LI 3 


pose; 
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pose; but the justices, finding upon examination that 
Dand had ns many apprentices as they thought he 
could do justice to, would not let him ha\'e any more. 
The parish officer then declared if he could not have 
him bound there, he would liave him bound in another 
place, and accordingly took all the parties to an inn, 
procured an indenture stamp, which was regularly filled 
up and executed, and the pauper with the consent of 
his mother bound himself to Dand for seven years 
The premium three guineas and the other things making 
up the 4/. were to be delivered to Dand at the expira¬ 
tion of six w’eeks from the execution of the indenture, 
at w'hich time Dand went to Kilbtf and received them of 
the parish officer. The duty paid was i.t. 6(/., being 
6 d. in the pound upon the 3/., and all expences of 
binding were paid by the parish. The pauper served 
Dand in Great JVigston a sufficient length of time to 
gain a settlement if the binding were good. The ses¬ 
sions founded their judgment on the ground of fraud 
upon the .above facts. 


Dayrell and Gurney in support of the order of ses¬ 
sions contended that what had been done by the parish 
was in evasion of the stat. 43 Eliz. which directs the 
parish officers with the assent of two justices to bind, 
&c. and^that if this could be permitted, all the gootJ 
effects of that statute would be defeated. This was 
the mere act of the parish officer forced upon the par¬ 
ties themselves by his withdrawing the parish allowance, 
and therefore, as it regarded them, done under constraint 
and not of their free will; and it was also in defiance 
of the judgment of the justices who Me appointed by 

the 
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the statute to approve in these matters. Accord- 1814. 

ingly ill JRex v. Hamstall Ridware{a)t Lord Kenyon 

said, that it was one of the most serious subjects <^nna 

^ The InhaU* 

that fell under the cognizance of the justices; who tantsof 
ought to judge of the fitness of the persons to whom 
poor children arc apprenticed, and not the over¬ 
seers. It is clear that this was intended to be a 
parish binding if the justices had assented; it was 
effected with parish money, and at the parish expence; 
and now that the justices have disapproved the act 
intended, it shall not be referred to one which was not 
intended, but shall remain, that which it really is, an itn- 
perfect parish binding; otherwise it would be competent 
at any time for the parish officer to supersede the 
statute. 

Reader and Beauclerk contra, maintained that this 
indenture was a legal instrument in itself, and the mis¬ 
conduct of the parish officer would not prevent its legal 
effect to confer a settlement; if the parish officer had 
acted illegally he might be indicted. So in the case of 
a marriage obtained by the fraud of the parish officers, 
they may be indicted for it, but the fraud has never 
been held to defeat the settlement. 

Lord Ellenborough C. J. This does not appear 
to have been intended to be a binding as a parish ap- 
preqjdce; if it did, it might be defective. But it is in¬ 
dependently of the statute a binding with the consent of 
the mother, the son, and the master. The justices 
have indeed found fraud, but there are no circum- 


(«] 3 T.Jl. 381. 

LI 4 


stances 
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1814. stances to warrant such a conclusion, except that when 
The XiNB parties could not obtain the binding before the 

mama justices, they went elsewhere, and perfected it in another 

Tlieluhabi. 1* • •, • 1. • u i 

tanttof ▼&}'• It IS said this was the parish money, and 

perhaps there has been a misapplication of it, but still 

there has been a valid binding, for the pauper with his 

mother’s consent binds himself. If the mother hail beeh 

a party to the indenture, and the action luul been 

brought against her upon it, I do not sec how she 

could have dfl^K^ually pleaded or per minas. 

Le Blanc J. It appears that the mother chose the 
master, and it is not stated that the cliild was of an age 
not fit to be bound apprentice. 

Bayley J. After the allowance was withdrawn, the 
mother might have obtained relief by application to tlic 
justices, if she had been entitled to it. 

Per Curiam, Order of Sessions quashed. 


ff^eanesdey, 
May 11th. 


The King against The Inhabitants of Wilby. 


The mother of T T PON appeal against an order of two justices re- 

an infant copy. kJ . ^ ^ , 

hoWer under moving Maty Ann Bedwell, the widow of JoAn 

W bTyoardfa'n and thdr children, Mary aged 14, Jo/m aged 

XyiwS there * others under that age, from Dehen/iam to 

o^tIre"m™or*"* hoth in the county of SujffbUc, the sessions con- 

for appointing 

a guardian, and therefore entitled to reside irrcmoveihly on the estate. A grant of 
parrel of the waste of the manor to hold to £• and his heirs by way of increase 
to hU copyhold, hy such sei vices as the copyhold was ruhject to, lor which B. paid it 
fine of los., was held not to enure as copyhold, there being no custom to warrant sucti 
grant nor as an estate in fee-fimple. 

if separate purchases may he added trogether, to make one purchase of jof. with* 
in l.e. 7. 

firmed 
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firmed the order except as to the youngest son, subject 
to the opinion of this Coiirt on the following cpsp : 

In 1794, John Bedrjoell a settled inhabitant of WiUy^ 
went with a certificate to reside in Debenham. In 1807, 
he purchased of one Smith a copyhold estate, holden of 
the manor of Bloodhall in Debenham, for which he 
paid 25/. to Smith, a/, for a fine to the lord of the manor, 
and 2/. 35. for steward’s fees, which regularly would 
have amounted to 3/. los. 6d., but the steward re¬ 
mitted jL 75. 6d. in consideration of his circumstances. 
Afterwards in 1809, Bedzccil made a conditional 
surrender of the said estate to £||prc the sum of 40/. In 
1811 a piece of ground 2o«&*et in length and 12 in 
breadth, parcel of the waste of the before mentioned 
manor was granted to Bcdieell, to hold to him and his 
heirs, by way of increase .to his copyhold messuage and 
hereditaments, holden of the lord and lady at their will, 
by such fealty, suit of Court and other services, as the 
copyhold messuage and hereditaments were tlien subject 
to; for which he paid 1 05 . for a fine to the lord, and 1 1.6s. 
for fees to the steward. The aggregate sum which he 
paid for tlie whole of these premises, (including fines and 
fees,) amounted to 30/. ips., and he was proprietor of 
them until 1813, when he died intestate. After his 
decease, his widow and family continued to reside on 
the premises for the pei*iod of 143 days, and until 
their removal by the present order. No insta'nce ap¬ 
peared on the rolls of any actual assignment of dower j 
but it was usual for femes-covertes to join with their 
husbands in securities (a) of estates possessed by such 
husbands in their own right within the sud manor, 

(«) Sccuritlet was the word stated in the case, but perhaps surrenders 
by way of security would be nfbre correct. 

though 
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though never expressly stated in bar of dower; and the 
pauper had actually joined with her husband in the 
before-mentioned conditional surrender of these pre¬ 
mises. By the custom of the manor, nil copyholds 
holdcn of the manor descend to tlic youngest son. 

Manyat and Sforks., in support of the order of 
sessions, contended on a former day, tliat the stat. 
9 G. I. e. 7. s. 5., which restrains the gaining of settle¬ 
ments by estates acquiretl by purchase for less than 30/.. 
meant a purchase amounting to 30/. made at one time, 
and therefore two sep^pitc purchases made at several 
times, each being of less iunount, could never be tacked 
together so as to form one purchase of the full amount; 
more especially, where it appeared that the first pur- 
chase had been mortgaged before the last was acquired. 
Separate tenements taken at different times, may in¬ 
deed be added together so as to form one tenement 
of the aggregate yearly value of i o/., and tlie renting 
of them will confer a settlement, but then there must 
be a renting of all at the same time; but the same rule 
will not apply to separate purchases, and therefore 
if they may be joined, any number of purchases for the 
most trifling consideration might be made from time to 
time, until the whole amounted to 30/., and that would 
confer a settlement, though they were parted with as 
soon as' made, and the party never held at the same 
time more than one of them. Bpt that would be 
directly against the statute which restrains any person 
from gaining a settlement by virtue of any purchase of 
any estate, whereof the consideration for such pur¬ 
chase docs not amount to 30/. 2dly, Supposing these 
purchases may be joined, still the aggregate considera¬ 
tion 
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tion did not amount to 30/. The steward’s fees cannot 
make a part of the consideration; for they are nothing 
more than the expcnces of the conveyance; and it 
might as well be argued that a demise at the yearly 
tent of 9/. is a demise at lo^. 10s., because the de¬ 
mise is written upon a 30s. stamp; but the act 
means by the consideration for the purchase, that 
w’hich passes from the purchaser to the seller only. 
And though in St. Paul’s Walden v. Kempton (a), the 
fees paid to the Court, formed part of the price of 
the copyhold tenement, it does not appear that that was 
made an objection, but the case was decided upon 
another ground. If the widow’s right to dow^r should 
be set up as giving her a settlement during her 
quarantine; the answer is, that in respect of the copy- 
hold, she could have no such right without a special 
custom, and no special custom is stated; and as to the 
waste, if the grant of it be not good as copyhold, it 
cannot be good for the inheritance, or for more than an 
estate at will. 


The Kino 
agmnst 
The Inhabi- 
taiiis of 

WlLBV. 


Nolan and Eagle^ contra, admitted that if the 
husband had parted with his first purchase before he 
acquired the last, that would have made a difference. 
But here it appeared that tlie surrender was only con¬ 
ditional, and so far from divesting him of his estate, 
that upon his death, it has descended to his cukomary 
heir. Therefore he was in possession of this as well as 
the other purchase to the time of ills death ; and if the 
word tenement comprehends several takings if they be 
holden together, why may not purchase include as 
much ? It cannot mean that the estate must be created 


(j) Fciij 254. ?</<•£( 


by 
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by one and the same act, or vest at one and tlie same 
time. Suppose A. purchases of joint-tenants or tenants 
in common for a valuable ronbklerafion, and one of 
them conveys to him his estate ul one time, and the other 
at another time; or s;ij)po»e . 1 . jiurch.ioes an equity 
of redemption, and afterwards the ’novt iele:>en to 

him the estate; would .not each of these l.'e jmrcliastti 
capable of eonferring a settlement, aiai vet none ol'them 
would accrue at the same time or bv tliC ^a:Tle act. 
Then as to the including the f es in the eoin.Ideration, 
the case of PauVs Walden is a direct auihority to that 
point, for it states, that with the fine and fees, the con¬ 
sideration amounted to 30/. ,• and the piircluise was held 
good to confer a settlement. As to the widows’right 
of dower, it is not claimed as frccbeiich, for that 
certainly must be by custom; but in respect of the 
waste, which though granted to hold as copyhold, can¬ 
not enure as a grant of cojijhold widioiit a special 
custom to w'arrant it (a), because copyhold cannot be 
created at this day; but, nevertheless, being to hold 
to the grantee and his heirs, it shall enure as a grant 
of the inheritance, of which the grantee dying seised, 
his widow became dovvabh*. But if, as it has been 
objected, the grant cannot have that effect by reason of 
its being an insufficient conveyance to pass the free¬ 
hold, then, lastly, the pauper has gained a settlement 
by residence on tlie cf'pyhold, as guardian for nurture 
to the infant, to whom tl;o copyhold has descended. 
In Pcx V. Oakley (jf) it was considered that the resi¬ 
dence of guardian in socage had that clfect; and hi 
1190. the Court agreed that the lord cannot 
grant the guardianship of his infant copylioldcr, with- 

'«) Roe y, Ntwmam. Its- (i) 10 £<71/, 491. 

out 
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out special custom; and 2 RoZTs Abr. (a) if a copy* 
hold descend to an infant within the age of 14, his pro- 
chein amy to whom the land cannot descend, shall have 
the custody of the copyhold, as well as the freehold, 
unless there be a custom appointing it to another.” So 
that it appears the mother, as guardian for nurture of 
her infant, was guardian of his copyhold, there being 
no custom, by the same rule that she would have been 
guardian of his freehold; and as to the freehold the rule 
is, according to Griy C. J. in Goodtitlc v. Newman 
(6), that she has a right to the possession as being guar¬ 
dian by law, nam(;ly, the person next in blood to whom 
the inheriuiiice cannot descend. And a guardian need 
not be assigned.” Therefore this case falls witliin Rex 
V. Oakley. 


18x4. 
The Kino 

Mdnst 
The Inhale 
tantt of 
AVilby. 


In the course of the argument the Court agreed, that 
without a custom the second grant could not enure as 
a grant of copyhold, by reason of the statute of Qiiia 
Emjjforcs (c'', li jither was it good as a conveyance to pass 
an estate of inheritance, which can only be by feoffment, 
lease and release, &c.: tlnu’efbre the piiiipcr had not 
any claim to dower; and at the conclusion Lord 
EXlenhoruie^h C..T. said that the j)oint last argued, viz. 
whether the mother was guai'diau ly law to the copy- 
hold of the iiitant, was the only point; and upon that 
the Court would take time to consider. Cur. adv. vult. 


Afterwards on tliis day his lordship said that the 
Court had looked into the cases, and particularly Eglc- 
ton’A case (d) and that it seemed to them that the 

(«) 40 tit. Garde P- Cim. Dig. Copyhold £. ihid. 

(i) 3 Goedtitle V. tCnvman. (c) i8 Ei.i- r. i. 

(d) » RoL Ah- AO- G^rde. P 

mother 
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mother was the guardian of the infant’s copyhold, and 
as such was entitled to occupy the same irrcnioveably 
He added that there were several authorities grounded 
on Egleton’s case. 

Orders ({uaslu'd. 


ll’fdnesity, 
Mty mil. 


CORNFORTH agohlSt RiVEl i\ 


iiiassu.-np'iit for A SSl’^MPSIT for goods sold and delivered, and the 

goods sold and XX 

delivered, de- nioiicy counts. Plca, thc general issue with a no- 

offmone^dyc'* *^‘^0 of sct-olT of 24A ICS. duc Oil a bill of exchange 
accepuncelff' 13th of May 1813. payable at four months, ac- 

wl'ieh defen- ceptcd bv the plaintiif and indorsed to the defendant. 

dant has be- * . 

come holder At the trial before Lord EUenborough C. J. at the 
and before de- Londo 7 i sittings after last term, the plaintiff proved the 
g^ds,‘though of September, the delivery 


which defen- ceptcd bv the plaintiff and indorsed to the defendant. 

dant has be- * . 

come holder At the trial before Lord EUenborough C. J. at the 
and before de- Londo 7 i sittings after last term, the plaintiff proved the 
g^ds,‘though of Septct7tber, the delivery 

t! *'wVjfiaTn‘t:ff' 16th, and that he and his attorney on the r7th 

ready money or 18th Went to the defendant to demand pavmcnt of 

for them , , - 1 ^ 

28/. IO.V. being the price of the goods. The plaintiff 
told thc defendant his situation was verv precarious or 
he would not have sold them so cheap, but he was to 
have ready 7non€yy Tiie defendant did not deny that, 
but answered that he would pay 4/., and that he liad a 
bill of the plaintiff’s for 24/. i os. For the defendant the 
bill of exchange as stated in the notice of set-off was 
produced and proved which it was admitted had come 
to his hands between the sale and delivery of the goods, 
and the defendant claimed to set it off. It was objected 
^for the plaintiff that as tlie payment was to be in ready 
money the set-off ought not to be allowed; and his lordship 

doubting 
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doubting whether if this had been a plea of set-off it 
mi^t not have been good by way of replication to 
have plraded the agreement to pay in ready mon^, 
directed the jury to find the whole sum, giving the de¬ 
fendant liberty to move to reduce it to 4I. 

Comyn accordingly obtained a rule nisi, and cited 
'Eland v. Karr {a) where such a replication had been 
disallow'cd upon demurrer. 

Park and Barrffw shewed cause and argued from the 
circumstance of the bill’s coming to the hands of the de¬ 
fendant after the sale, that it was not obtained bondJide, 
but in fraud of his agreement for the mere purpose of 
setting it off; which they said was a presumption strongly 
fortified by the coincidence of the time when the goods 
were delivered with the time of the bill’s becoming due. 
It was a fraud on the plaintiff who had contracted to sell 
his goods at a reduced price on account of receiving ready 
money. And if the plaintiff might have replied this 
agreement to a plea of set-offi surely he shall not be 
precluded by the form which the defendant has adopted, 
but shall have the same advantage under the general 
issue upon a notice of set oft’ that he would have had 
by replication to a plea of set-offl 

Lord Ellenborougii C. J. The way in whicb it has 
struck me is this, that the plaintiff should have resisted 
the taking away of his goods without ready mone}*, 
which he would have had a right to do by his agreement. 
But by suffering the defendant to have them without 

i«) I Etst, 37J. See 16 Eait, 138. fer l.trd Mlltttbortugh C. J 


JIJ 
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18:4. payment he has receded from hia agreement ; he should 
' consistently with his own stipulations have detained the 

ageinst goods. If he once parts with them on credit he lets in 

ftivxTT. ^ get-off. Still the set-off may not be good though he 

has sold upon credit; and supposing it could have been 
shewn here that this bill was really the bill of another 
person put into the hands of tlic defendant to set off 
against his debt, that might have presented a different 
question. 

Le Blanc J. This was the plaintiff’s owm accept¬ 
ance which had arrived at maturity when the goods 
were delivered. 

Tlie Attorney General ami Comyn were in support of 
the rule. 

Fer Cttria?)}} 


Jlule absolute on delivering 
up the bill. 
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Tlie King against The Inhabitants of the 
C'oiinty of Kent. («) 

JI^NDICTMENT for not repairing Footscray bridge in 
the common liighway over the river Cray. Plcii, 
that long before the time of erecting the bridge, in the 
same })lace and part ol' the river where the bridge was 
aflerwartls erected, there was, and from time imnemorial 
until tlie deepening the water hereinafter mentioned, 
had been a public highway through a ford in the said 
river for the subjects ol' tlie King with their cattle and 
carriages, anti that certain jicrsons aftej-wards and be¬ 
fore the erecting the britlge, to wit, on the first of 
January 1767, did erect in and across the river a certain 
mill, dam, and works appertaining thereto, and did 
therebj-yh;' their ottv.* prt^U and for the working of the 
said mill, obstruct and tit “pen the water in the sanic 
place, and j)art of the rivt • where the ford and high¬ 
way before then was, and had been for all the time afore¬ 
said, and where tin* said bridge v as afterwards erected, 
and did by such deepening of the water destroy the 
ford and render the highway wholly impassable; and it 
then and there became, and was necessary for the 
passage of the subjects of the King with their cattle and 
carriages, and the tluty of the said persons, to erect a 
bridge at the same place over the river; whereupon tlic 
said persons afterwards, to wit, on the first of Decanber 
in the year aforesaid, did first erect the said bridge in, 

(.i\ Ciiuse wa« siisivn tlie luic at Scpanti' Ikh be!o:c lait 

term. 

You. II. 


sn 

1814. 

Thuruhy, 

M.ty 


Where a per¬ 
son shout 45 
j C HS back 

crtft'- l r, mill 

aii^ daiu tlicrs 
to for l.i. own 
profir, q;rj, 
he detprijcd ths 
water <if a loid 
through which 
th.iewas a 
public highway, 
bi;: tl.c p.assage 
through which 
was, before the 
deepening;, 
very incin- 
vrnier.t at times 
to the jvubiic, 
and t!;e nill-r. 
afterwai Js built 
a bri(i.>o over it, 
which tlie pub¬ 
lic ]>a.,' ever 
since used : 

H- Id tiiat th^ 
C'unt\ and not 
the miller were 
chargeable with 
the rcpaiution. 


id m 


the 
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the same plaec, and pai t of the river, where the ford 
and highway, before the deepening of the water of the 
river, was juul had been for all the time aforesaid, and 
instead of the hmhu:i> and ford, as a convenient* h:, 
and useful means of passiige for the snbieets with their 
eiutle aral cana'eges < m i the i l^cr, and the said Jiighway 
was altered fi i'in its aiieient eoni se tlirojigh the ford, unto 
and over the britlge, and has so continneti. It then 
averred, that B. Jlcrt ’,<• was, ar,d still is ownc'v ami 
j'.roprictor of tin- mill, dain, ami work;'', and that the 
projn-ietors of the mill, ever since the evv'eting thereof, 
have kej)t ami continued the mill, tlaro, and works, and 
have kept .nid eontinaed the water so obstructed and 
deepened, and that 1 >. Jlarnic did, and still does keep 
and continue the water so obstrueLed and deepened. 
By reason of whieli oretnisc's, the owners and pro¬ 
prietors of the mill, dam, and work-s from the time of 
the bridge’s being erected, have repaired, iuul been 
liable to, and ought to repai)-, and B. Jlan'nc still 
ought to rejiair. 

Replication that tlic inhabitants of the county ought 
to repair. 

At the trial before l„ord FJloworojrj^h C. J., at the 
last Summer assi;2cs for Cittrrify it njijxjarcd, that before 
the mill, was built, which was about forty-five years ago, 
there was a ford through the river where tlie bridge now 
stands, which was a part of the highway from London 
to Maidstone. It was very deep; at flocxi times up to 
the middle, and at ordinary times to the knee, and in 
frosty weather was very unsafe for the {lublic. After 
the mill was built, the water w'as increased, but it did not 
appear to any greater extent than about three inches. 

7 The 
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The miller ajiiout five years afterwards built the bridge, 
and there was no doubt that the public had since 
used it (fl). A yerdict was found for the crown; and 
leave was reserved to the defendants to move for a 
new trial. 


1814. 


The Kino 
against 
The inhabi. 
' taiits of 
Kent. 


7 ad(Ii/f in Michaelmas term, obtained a rule nisi on 
the ground, that there was a continuing liability in the 
owner of the mill to repair the bridge so long as the ob¬ 
struction to the passage through the ford remained. And 
he compared it to the liability arising in respect of in- 
closure; and also referred to Rex v. Inhabitants of 
Kent {b)y where a similiar plea to tlie present w’as 
holden well, but he admitted that w'as upon the con¬ 
struction of a private act of parliament. He likewise 
cited 1 Rol. Ahr. 368. 

Marryat shewed cause, and assumed that thus much 
was adinitt<‘d and proved by the plea and evidence, viz. 
that this bridge had been used by tlie public, and was a 
convenient, fit, and useful means of passage for them, 
and that its erection had removed an inconvenience 
which before then the public sustained. Therefore be 
conclutled the question to be, whether under these cir¬ 
cumstances the county shall not be liable to the repara¬ 
tion, although the bridge was, in the first instance, erected 
for private convenience, or whether by reason tliat private 
convenience was connectetl with the public good, that 
shall make the individual liable. And he distinmiishcd 

O 

this case from i Rol. Abr. 368., because there it was not 


(j) It did not appear by evidence at the tiia! wlio had repaired the 
brid.t'e, but upon t.bc argument, it was admitted on the part of the 
crowu that the miller had. 
lb) 1.? East, 320, 


M m 


stated 
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1814. stated that the building of the bridge renioved an)' 

" previous inconvenience whicli tlie public sulferctl; but 

The King ^ . * 

<7/«w/ the inconvenience was wliolly created by making tlie 
The Inhabi- i i 1 • 

tar.tsof new cut, and the bridge was only to remedy that m- 

convenience, and place the public in .v/w/m y/w. Ibit 
it does not follow from ihenee, that in every case 
where a }ierson erects a bridge lor his own benelit, he 
shall be chargeable with its rejiaration. On the contrary, 
it was resolved long ago in lirgiua v. Inhabitants of 
JViUs (o), that “ if a private person buihls a private 
bridge, which afterwards becomes of public convenience, 
the whole county is bound to repair itand NorUtnj is 
reported {b) to ha^ e cited a case wherein it was ad¬ 
judged to that effect. And that has Ix'cn acted upon 
since in the Glushurnc britlge case (r), in Itrx v. Inhabi¬ 
tants of W. R. of York (</), and in Jlrx v. Inhabitants 
of Clamorgaii (e); in the latter of which the bridge 
was originally built by an individual lor his private ad¬ 
vantage, and had been constantly used by him, and con¬ 
tinued to be necessary for the carrying on his works. 
Also in Lord Porfynore's case {J), the individual 
benefit was joined with the public convenience. And as 
to the Mcd'xay canal case (g), the answer has already 
been given, that the company were only empowered to 
act under the condition of leaving a way for the public, 
and as tlvey were bound to leave a way, it followed that 
they were bound to maintain it. 

Paddy and Berens contra, denied that the mere use of 
the bridge by the public was enough to cast on the 

(i Mod. 307. 4fh resolution. (i) S. C. i Salk. 359. 

(f) j Burr. 1594., a Bloc. .8.685. 34*. 

(0 Jlid.zs(),n. {f) 12, £“11, a»5- (f) 13 £ast, 220. 

I.S public 



public the Imrtbtn of repuirinf? it. <>n Um* comnn 
tl.oy saitl, that as llie l>ri<l*ro originatcil m a wrofj^^lul 
act, and for private benefit, notivitlistaiulin/r t/io puhJic 
had ns(‘d it, they should not b(‘ decniwl to have adopted 
it so loiij; as the private benefit continued. And there¬ 
fore , 1 . in the GliLsburne bridge case (a\ adverting 
to the case in Itol. Ahr. took the distinction, that there 
the private emolument continued to the person who 
erected it, and it was not reasonable for him to make 
the county contribute to it, whilst the private benefit 
continued to himself. Ami Lord rJlnthorrmAi C. J. 
also recognized the same distinction as governing the 
case in lioL Ahr., for he said, “ that was a case where 
tlie party was guilty of a nuisance in the first instance, 
in making a new cut across the highway, which the 
public might have prevented, and all along be continues 
it for his own benefit (i*).” And ho farther observed, 

“ that Aston J. in his judgment said nothing about ihc 
adoption of it by the public: and that tliere was good 
sense in not relying on that, except as cvitlence of its 
being a public bridge, and of utility to the public.” 
It cannot make any difference that here the passage 
through the ford w'as an inconvenient passage to the 
public, because the counU' was not bound to remove 
tliat inconvenience, but might have treated the bridge 
as a nuisance; and therefore being a nuisance that has 
been continned by sufferance lor individual advantage, the 
individual shall be liable so long as that advantage re- 
mains. In like manner the language of Lord Haxhi irfcc 
is, “ that a party may by inclosing part of the way on the 
one, or on both sides, be liable to the repair of th <3 


I f I 


1 h' K - i 
The 

tanis of 
Kc.st. 


(a) s Burr. 349 . 

M m 3 


whole, 
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Tile Kino 
..y, 

Tlic lnl>al>U 
tanl!i of 
KtN J’. 


whole, or of pnrt. And that is only a trniporaiy 
charge till the inclosures are thrown open (n).” '^nie 
same law will be fonml in Hex v. Stoiig/itun (ft), 1 JioL 
Abr. 390., and i llindc. P. C. r. 76. s. 7. 


At the conclusion of the argument. Lord J;'Jlen>- 
borough C. J. said, that iiulcpcndcntly of the case in 
liol. Abr.y he should have no doubt that in strict con¬ 
formity with the Gliisburne bridge case, and the other 
cases, the count)' M'as liable; but as that case was 
brought forward so much, it would be A'ery material to 
have an inspection of the record, as well as to hn)k at 
the Langfortk bridge case (c), which hail been men¬ 
tioned by Damjner J. 

Cur. adv, vult. 


Lord Ellenbohough C. J. on this day delivered the 
judgment of the Court in substance ns follows: 

After stating that this was a motion for a new 
trial upon an indictment for not repairing a bridge, and 
recapitulating the pleadings. His Lordship said, the facts 
provctl at the trial corresponded in substance w'ith those 
alledged in the plea. But being of opinion that by the 
stat 22 H. 8. the county was liable to repair all public 
bridges in the county, unless they could shew that 
others were liable by prescription or by reason of tenure, 
I directed the jury to find a verdict against the defen¬ 
dants. On the argument, the Court was pressed by the 
case from i llolVs Abr. 368. “ If a man erect a mill 

for his own profit, and make a new cut for the water 
to come to it, and make a new bridge over it, and the 
subjects use to go over this as over a common bridge, 

(«) Anibl,%f)S. (>) % Sound, i6e. (c) Cn. Cor. 365. 

this 
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this bridge ought to be repaired by him who has the 
mill, and not by the county, because he erected it for 
his own benefit.” Lard liolle cites the 8 Ed. 2. as 
mijudged in B. 11 . for Bo'S! bridge and Channel bridge 
against the Prior of Stratford. As that case seemed to 
constitute an anomaly in the law, and to be at variance 
with all the cases, though it was attempted by Blacl;- 
sloHc J. in 5 Barr. 2594., the Glmburrie beck case, 
to be recoixilcd with it, on the distinction between 
iui (jbligation to repair and an obligation to erect, 
founded on the words of Magna Charta, c. 15.: “ Nulla 
villa iicc liber homo dUtriugatur faccre pontes,” (which 
distinction, however, does not seem to be well founded,) 
and as we were desirous of seeing what manner of ob- 
ligation was stated, and of inspecting that record, the 
Court directed a diligent search to be made, and the 
record has been found in the chapter-house at IVrsi- 
minsta-. It is not necessary to state the whole pro- 
ct'cdfngs which run to a considerable length. The 
recortl begins with a commission directed to certain 
persons, to Iiujuire who ought to repair the bridges and 
causeways between Stratford Bern and Ham Stratford. 
It appears from the return which is continued to Easter 
term 9 Ed 2., that they had originally been built as an act 
of charity, by the Lady Matilda then Queen of England, 
who must have been the wife of King Stephen, and not 
the Empress Maud, as on first view I thought, Avho 
bought certain lands, &c. for the reparation of the said 
bridges, &c.; that she gave the said lands, &c. to the 
Abbess of Barking, on condition that she and her 
successors should repair the said bridges. The Abbess 
of granted them to the Abbot of Stratford on the 

same condition, aud also at a yearly rent of four marks 

M m 4 in 



The Kino 
agniuit 
Till- Inhabi¬ 
tants o! 
Kkn r 



5 ^° 


CASES IN EASTER TERM 


1814. 

Kini? 

_ 

7'lu iniui'i- 
t.i'lts of 
Kent. 


in silver. It is unneccssarv ♦<> go through the whole 
record, whicli, howTvrr, c ntains matter of great 
curiosity. It is enough to rtate that tlie Ahhot and 
Abbess being impleaded on a vharge by reason (jf tenure 
in o Ed. 2., arranged the dispute by concord. Tlie 
Abbot and Prior, Proctor and Cclararius, came and ac¬ 
knowledged tlieir signature to an agreement with the 
Abbess, by which they bound themselves to the King 
and the Abbess for ever to repair the bridges, &c. 'Phe 
Avords of conct)rd are, that the King and his heirs may 
distrain the Abbot and his successors to the maintenance 
and repair of the said bridges and causeway, &c. Thus 
it appears, the real (juestion was on an obligation to 
repair, by reason of the tenure of certain lands, and 
that no such question as suj)pc»sed b}' Lord Jiol/cy that 
is, of a legal obligation resulting from the building of 
the bridge by the mill-owner for his benefit, was ever 
directly or indirc'Ctly decided, or could properly be 
argued. Laying that case out of the way, the authori¬ 
ties from first to last are uniform, and establish the case 
as cited by Northetj Attorney General in itex v. Inhabi¬ 
tants of I .SV//L 35y., that if a private person 

build a private bi’idge which afterwards becomes of 
public convenience, the county is bound to repair it. 
The consequence of this is, that there must be judg¬ 
ment against the defendants, (a) 


{a) We hare been favoured with a copy of the record relating to 
the Stratford bridge case, and in compliance with the wishes ol several 
gentleman of the profession, we have subjoined it in the following note. 


Copy from an Extract furnished the Court by 
Mr. Dcaltr}'. 

Pleas before the King of Sailer term 6 Ed.%. Kot.^^. King F.divard 
till 1st, in the 31st yeai of his reign commanded Soger le Braloiizir 

and 
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and three other per>.ons to inquire who ought to repair the bridges 
and causeways in the king’s liighway between Straiford Bow and Ham 
Stratford, and about defect in the maintaining the repair of the same, 
who look inquisition thereupon hy la jurors of the county of Eucx, 
and 11 others of the county of Middlesex- 

And they say, thit the passage over the water of Lea at Stratford 
Bow antirntly used to be in a certain place called Oldford, which is a 
mile distant from the place where the bridges and causeway now are, 
at which passage many passengers were at divers times drowned and 
put in danger. 

And when afterwards notice of such great danger came to the Lady 
Miuilda then C^cen of England, she, prV/a/e nrnta, directed inquiry to be 
made \vh'. re bridges and a causeway might be better and more commo- 
dioiisly made for the utility and case of the country, and the passen- 
gen, &c. Whereupon the said Queen caused to be built two stone 
bridges over the water of Lea, one at the town of Stratford Bow, and 
the othci over another trench of the same water towaids Essex, which 
is called Chunncl biidgc, and a causeway between the two bridges, so 
that all psss'.-ngers might pass w'ell and securely. 

,\iid In cause the f^iccn wished that the said bridges and causeway, 
so built gratuitously, might for ever thereafter be maintained and 
rcpaiied, she bought certain lands, rents, meadows, and a water-mill 
called H'igxe Mnhic, and constituted and ordained them for the main- 
ttnar.ee aud icparatioii of the said bridges and causeway. 

And because she hoped that the maintenance and reparation afore¬ 
said would be better and more securely performed by religious persons, 
it they were chaigcd iherew’ith, than by seculars, lest such secular 
peisons and their heirs by lapse of time might happen to fail, and 
there was not then any religious house nearer to the said bridges and 
causeway than the abbey of Barcking, (because the abbey of Stratford 
was not then founded,) she gave the .said lands, rents, and meadows 
and mill with the -appurtenances to the then abbess of her house at 
Bankihg, so that she and her successors, &c. should repair and sustain 
the said biidges and cau.seway, when it should be necessary, for ever. 

But afterwards Gill'ert de Meuntfiuhet founded the abbey of Stratford, 
and because the abbot of the same house acquired the lands, &c. from 
the said abbess because they were near to his abbey, and were situated 
conveniently for his house, doing (ss he and his succcsso/s) the repair 
and maintenance of the said bridges and causeway fur the said abbess 
and her successors, and her house of Bar:k:>:g, &c> and rendering to 
them besides four marks of silver per annum. 

And they say, that the said abbot for sometime repaired the said 
bridges and causeway, by reason of the said tenements and the scite 
of the mill aforesaid, and afterwards assigned one Godfrey Priat to do 
the repair and maintenance thereof in the name of him and his house; 
and for that purpose delivered to him horses and a cart, and made a 
house for him on the causeway, aitd—de abbatia sua dc Stratford 
singulis dtebus capienduiit cidem per correctain suata dedit, which 
said Godfrey for a long time did these repairs and maintenance, but 

then 
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j'ltn lie often required assistance to this fionj ccituin passenpci , hy 
whose contribution they atfo ih-d him ■i.'.si.-.t.iiicc, s.> tint he aeijniM d 
nmeh preJit thcitby: wbicii wlitii llic >aiil .;!>bt>l peiceind, lit -said to 
the said that lie iii'^Iit <io the .s.iiil lepaii-. an l niainfcnancc 

from such his peiqiiis’tcs, svillioiit an; as.d.-tai ee t'rom the s.i'd abbey, 
and wholly withdrew i i- enntributi' ii ; whereupon the s:i'.I (Jjdfitv 
afterwards collected a toll from •■evei.il nn 1 r, .iiu! caused staples 

and bars to be made upon tin. hiilpe.'-, .sotl.it ct rla;.p s and horsis 
could not pi.ss until they had paid tlic t.'ll, u; les,; they wen; magnates, 
whom he permitted to pa.s', and ■ 1 tiu light ai.d certain maintenance 
of the said bridges and causeway ccaMih 

They say also that three mills are situate upon the causeway towards 
the north, viz. one a fulling mill by a master of the hi'ine- ot St. T.’-'’r:.;s 
df Ai-rf, which mill, and also the scite of another mill the .said master 
HOW holds. 

And the other two mills by the keeper of T.ondon Uiidgc, viz. the 
one a water-mill called , and tlic other a fulling-mill 

♦ailed .il/.i/nc, which two mills tlie keeper of the .said bridge 

now holds; from which niill.s descend three courses of water with 
three trunks made across the said cameway hy the said master and 
keeper for a Umg time after the said cau-.eway was made : over which 
trunks three wooden bridges were made by the said master and 
keeper, which are in great want of repair. 

They say also that one arch and almo.st another of ’hi bridge at 
Stratford Bow. towaids Stratford, are obstructed by one Albert at Brings, 
and two others, who have built quays in the water ot J.ei, and ob¬ 
structed the course of the water, by which the causeway in aootlur part 
is much deteriorated by the diversion of the water from its riglif eouise. 

It being inquired who are bound to r<.ir the a'oresai.i three 
wooden bridges made in th; causeway, they .s.iy as well they who 
hold the said mills founded and plcntcd upon the said thite tiiinks as 
the said abbot, who has the profit of the couises of w.ilcr running 
under these bridges to the mill «)f the said abhot, situate on the trunks 
afoiesaid, towards the north. 

And they say, that the said abbot has the gicater profit, because 
that the three niill.s aforesaid of rlit said jhbot are nearly su.staiiicd by 
the said trunks, because these mills I.ad no assi.s’.aiiee of water without 
tht.se trur.ks, whereby they might conviiii-ntiy be sustained, unless 
I y the u flint of the Th.-: ) .! at '.ides. And for tiiat reason it seems to 
them that the ;^aid abbot is buinid to repair and maintain two of the 
said wooden hii.dges, viz. toward.s and the said master and 

keeper the third of tlie '■aid hildgts tow.-ii'd.', Stratford Bow. 

U being also inejuired what teiienients the sard abbot holds of these 
tenements which the said Qn -cn gave to the house of Btnking for 
*thc repair of the sard bridges and causeway, they say that he holds all 
these tenements. It being enquired for what time the said reparation 
has been withdrawn, they say that tliey are ignorant. 

By reason of which said inquisition, it was commanded to the 
tlieriffi of Esicx and Middlesex, that they should cause to come 

before 
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before the King in 15 tlays of F.attcr the said Abbot of Stratford, 
to know if he can say any thing why he ought not to tepair and 
maintain the said causeway and ail the bridges, except one wooden 
one, according to the tenor of tlie said inquisition. And also to cause to 
comu the said master and keeper, to shew why tiicy ouglit not to re¬ 
pair tlic wooden bridge. 

The abbot comes, and John tie Norlon, who prosecutes for tlie king, 
says, that the said abbot ought to repair the causeway and all tlie 
bridges, except the one wooden bridge which the master and keeper are 
bound to repair; for he says, that the said abbot and his predecessors 
have been tisid to repair them, and holds the lands, &c. foi ti.e repair 
and m-Miitenancc thereof. 

And the said abbot says, that he is not bound to repair the causeway 
• 1 any bridges between Stratford Bovi and Ham Stratford, except a 
biiJge called Cht:i:i:cl Bridge, nor have he 01 his predecessors been used 
to repair tliem, nor hold any lands by which they aie bound, and puts 
hiins'-lf upon the country. 

And the keepe-r of tlie aforesaid bridge says, that he is the keeper 
of London Bridge at the will of tl-.e mayor and commonalty, w:thout 
whom he cannot answer, and prays aid, &c. 

And the said master says, that inasmuch as it is found by the said 
inquisition, that he and the said keeper ought Xo repair a certain wooden 
bridge in common, he prays judgment whether be alone ought to 
answer without the said keeper. Wherefore it is commanded to the 
sheiiiTsof London that they cause the mayor, &c. to come; the same 
day is given to the said keeper. 

And tlie sheriiT of Essex is commanded to summon a jury between 
the king and the abbot. 

And the jury being sworn say, that the abbot is not bound to repair 
the said causeway nor the bridges between Stratford Bow and Ham 
Stratford, but only one bridge called Chantiel Bridge, nor does the abbot 
hold, nor have his predecessors held any tenements for which they are 
bound to repair them; therefore it is considered that the abbot go 
without day. 

Afterwards in Michaelmas term, ^ Ed.z., come the mayor and com¬ 
monalty, and the master of the house of St. Thomas de Acre, and the 
keeper of London Bridge, and John de Horton vrho sues for the king says, 
that they are bound to repair the said causeway and bridge! as by the 
inquisition is found, whicii they deny, and thereupon issue is joined. 

And the king commands the sheriff of Essex also to summon the 
Abbess of Barciing 

In HU. term 7 Ed.z. she comes .and says, that she is not bound to 
repair and maintain the said bridges and causeways, nor did she or her 
predecessors take any lands for the reparation or maintenance thereof. 

And thereupon issue is joined, and a jury summoned as well of Essex 
as of. Middlesex. And in Trin. term 7 Ed, 2, the abbess challenges all 
the jurymen, and departs the Court in contempt of Court. 

And in Tria. term Ed. a., the king’s attorney and the abbess 
appearing, the jury find that Queen Malildo caused to be made the 

two 
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with any but 
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two bridges and causeway aa found by the inquisition and bougiit the 
lands, &C. for tbeir repair, and gave them to the abbess, that she and 
her successors might keep th-.-m in repair, and that the present abbess, 
by reason of her tenure o< those lands, &c. ought to repair and maiii' 
tain the said bridges and causeway. AuJ the shcrilT is commanded to 
distrain her. 

And as to the master of the house of St. Thomas. Je Acre, and the keeper 
of London Bridge, they say that there were three trunks made across 
the said causeway by the said master and keeper after the said eause- 
way was made by the said queen, upon which trunks there are three 
wooden bridges made in the said causeway by the said master and 
keeper by which the said causeway is much deteriorated. 

Afterwards in Easier term 9 Ed.2. the ahbot and piior proctor 
and ceUrarius of Stratford come and acknowledge their .signature to art 
agreement with the Abbess of Barc^ing, by which they bind themselves 
to the King and to the Abbess for ever, in future to tepair the biidgts 
and causeway, and to keep the Abbess and her succcssois discharged 
fiom the repair, for which the Abbess paid them aco/. of silver, saving 
the rent of four marks due to the Abbess. Dated Friday post festum 
J'alentir.e igJSt 9 Ed.2. And they couicsscnint, that the king and his 
heirs and their ministers may distrain the Abbot and his successors by 
all their possessions .spiritual and temporal, to the mainten.ir.ee and 
repair cf the said bri.’ges and causeway, and that they will keep the 
Abbess and her successors indemnified. 


Short Abstract of other Records about the same time, 
relating to the same .subject. 

(Rot.55. in Done.) The King’s wrrit is sent to the justices to inquire 
of tho.-e who obstructed the water of Lea by building one arch and a 
half of tlie bridge at Stratford Borv, by which the c.iU!>tway beyond the 
bridge was dcteiiotated for 30 feet. 

(Rot. 80.) The Abbe.ss of P.:riii:g impleads the Abbot of Slratf'.rd, 
and the tenants of the land.s appointed for the repair of the bridges, 
to shew wherefore they do not exonerate her. 

(Rot.7s.) The Abbess of Barih.g impleads the Abbot of Stratford, 
and other persons who hold part of the lands, charged with the repair 
of the causeway and bridges, to si'.tw cause why they do not keep her 
indemnified. 

(Rot.99.) She impleads the tenants of the lands, and they not 
appearing, process of attachment i.s awarded against them. 

On Rot. 72. is entered a transcript of the agieimtnt entered into 
between the Abbess of Barkii.g and Abbot of Stratford as hereinbcfoic 
stated. 

Ed.%. succeeded to the throne the 7,h tso?’ 



IN THE Fifty-FOURTH Year or GEORGE III* 


Pf 

1814, 


Doe, on the demise of Sciiolefield and Others, 
against Alexander. 


JECTMENT on a proviso contained in a lease 
for re-entry for non-payment of rent. 

At the trial before Lord Ellcnborough C. J. at the 
Middlesex sittings after last term, it appeared, that by 
the lease the rent was reserved quarterly, with a pro¬ 
viso, that if the rent should be unpaid 21 days next after 
any of the days of payment, {being la'tsghdly demanded,) 
the lessor should have a right to re-enter. There 
were five quarters’ rent in arrear, and no sufficient 
distress upon the premises; but it was not proved that 
there had been any demand. His Lordship thought 
that where it was expressly provided by the lease, that 
the rent should be demanded, the stat. 4 G. 2. c. 28. did 
not relieve the party from the obligation of making 
a demand; and, consequently, a demand not being 


proved, the lessor was not entitled to re-enter; but he 
allowed the plaintilT to lake a verdict, giving leave to 
the defendant to move to enter a nonsuit upon this 
point. 


FriJtiy, 
May IJtb. 


Upon a lca*e 
reset ving rent 
payable cjuai- 
tcrly, whh a 
proviso, that if 
the rent he in 
arrear 21 days 
next after day 
of payment, 

i'dltg !j-wf:illy 

demanded, the 
lessor may re¬ 
enter: Held 
that five 
quarters beinjf 
in arre-'.r, and 
no sufficient 
diitress on the 
pitmiscs, lessor 
might re-enter 
without a 
demand. 
Dis-entient 
Lord F.'iieii- 

Ti-Jgh C 


Accordingly, Uttlcdale obtained a rule nisi for that 
purpose; and cited the opinion of Lord Mansjield in 
Goodright v. Cator (a), that the meaning of the 4 G. 2. 
W'as certainly only this, that where there is no stipulation 
in the lease for entry without demand, you may, not¬ 
withstanding, enter without demand, provided six 


Dang. 477., 4th ed. 


months’ 
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months* rent is in arrcar, and there is not a suflicioiit 
distress. 

Tlie Attorncy^General and MarnfcU shewed cause, and 
contended that since the statute the party was entitled 
to enter, as well where there is a stipulation in the 
lease for re-entry on demand, as where it is ft)r re-entry 
sim}dy; provided half a year’s rent was due and no 
suflicient distress. And they said the reason was, be¬ 
cause the statute was intended to dispense with the 
niceties attending a demand of rent at common law, in 
all cases where before the statute those niceties were 
necessary to be observed in order to entitle the party to 
re-enter; and as before the statute the party could not 
have re-entered without a formal demand, whether the 
lease stipulated for re-entry simply, or for re-entry with 
a demand, therefore the statute shall be intended to 
dispense with those niceties in the one case as well as in 
the other. Accordingly, in Doe v. Wandlass («), which 
was ejectment u})on a proviso for re-entry, in case of 
non-payment of rent. Lord Katyon said, that “ at 
common law great niceties were required in such a 
case, and it w'as to do away the necessity of complying 
with those re<|uisitcs thai the act of pai ’ic.inent was 
passed.” And if, as that case shews, the law wiH 
imply that a demand must be made, although a demand 
be not expressed in thi; lease, it follows, that there is no 
difference in tliis respect, w’hcthcr a demand be ex¬ 
pressed or not; and then the statute steps in to aid 
those cases wherever a demand was nece.ssary by tlie 
common law, by substituting service of a declaration in 


-- r. li. 1 17. 


eject- 
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ojcTtuHTit, ill piac(' (ifa tleiiiaiid and refusal, provided half 
a year’s rent is due, and there is no sufficient distress. 

J.iUlvd(th\ contra, udinittcd that bcfiirc the statute, 
whether the lease stipulated for adeniand or not,a demand 
was necessary according lo the formalities of the common 
law; but he contended, that the statute was passed for 
the solo purpose of dispensing with those formalities, and 
not with any view c»f interfering with the agreements of 
paiTies; smd, therefore, where the parties have agreed 
that there shall be a demand, a demand is still necessary, 
thtnieh since the si.itnle it need not be a demand ac- 
companied with ali the formalilies requii'od by the com¬ 
mon law. And by this eon-iruction, the Court will 
give effect both (o the statute and also to the clear in¬ 
tention of the )>arties, who have expres>iv stipu!alc<i 
that there shah be a tlemand. Some demand, tlievefore. 
was still necessary in this case; though by reason of 
Iialfayear’s ivnt bi iug due- and 110 suffii iii.t distress, it is 
a case in which the statute -i-ould so far (sa.ve aided, as 
to relieve the parly from the strictness of a common law 
demand. If this be not the construciioi’, of the statute 
as it applies to this case, it is submitted that it does 
not apply at all. And so indeed T.ord Mansfield 
thought in Goodrighl v. Cator (ud as appears by his 
language before cited, and also where he says,that the 
clause of the slat, of Qeo. 1. is very confustjJ, and he 
thought it meant only to pn»vide a remedy in eases of 
vacant possession, although other matters are thrown 
in.” And it is observable, that the w ords of the statute 
are, “ in rases where the landlord has a right of entry. 


1S14. 
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jgr.ihit 
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for non-paymeut but here Ilic laiitJJord batl ii<)t a ri^lit 
to enter for non-payment but only after cleinand. So 
that here, M-hether tlie statute applies t»r not, the 
landlord was not entitled to re-enter without a demand 
of some sort. 

Lord Ei-i.enborough C. J. The doubts which I en¬ 
tertained on the construction of this statute at a very 
early period of this cause, I cajinot say are y-et re¬ 
moved ; but I do not know that the opinion whieli I 
have formed in the result is in concurrence with the rest 
of the Court. It appears to me, that the statute had in 
contemplation the inconvenience arising from the 
niceties required in making a ilcmand at comuiion law. 
The party was bound to go to the preiuists hel'ore 
sunset, and to make a demand at a particular time and 
in a particular form, which was nectssary to be 
observed, either by posting up a notice, or making due 
proclamation. From all which optM'ose business, the 
legislature, as it seems to me, meant to relieve the 
parties, and to cure the niceties attending a re-entry at 
common law, which was founded on a ddiinncl in the 
manner above slated. But here the J)i.'rty slij)ulatc-s 
for a denjaiul: be docs not stipulate for a demand w ilh 
all the necessary formalities of the eommon law; the 
stipulation does not relate to a dema.'id of such nicety, 
but only that it shall be lav. fully demandetl, and 1 do 
not see why I must refer that to a demand as upon a 
re-entry at common law. To call it indeed a re-entry 
at common law, is, strictly speaking, incorrect. One 
. would think at first reading the statute, that a right of 
re-entry on half a j’car’s rent being in arrenr was in¬ 
tended, but it afterwards goes on to add, “ and that no 

siiiiicient 
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sufficient distress is to be found on the premises. Buty 
as 1 observed, a right of re-entry at common law, such 
as this, did not exist, it is a right growing out of the con¬ 
tract of the parties. It is partly matter of stipulation, 
and partly at common law; and that appears to me to 
be the thing from which the legislature intended to re¬ 
lieve the parties, in respect of the great niceties which the 
law imposed. If the lease had stipulated that the party 
should be at liberty to re-enter for non-payment of rent 
simply, then if it hail been before the statute, ho must 
have pursued the forms which the common law imposed, 
but after the statute he need not. But where there is a 
stipulation in a lease after tlie statute that the rent shall 
be lawfully ilcinanded, the party who so stipulates, knows 
that the (hanand need not be made according to the for¬ 
malities ol' the common law, but still it makes a demand 
necessary; “ lawfully demanded” does not now mean 
demanded w iih all the strictness of the common law', but 
an effectual demand. It appears to me, that the 
statute was not meant to remedy any case but that where 
a demand was to be made according to the course of the 
common law; but where parties by their own stipula¬ 
tions introilucc the necessity of a demand, that stipula¬ 
tion is not made null by the statute, and of no effect, 
blit a demand must still be made. 

Le Bi-anc .T. I confess I feel great difficulty in 
giving any other construction to the words “ lawfully 
demanded” except that which is referable to a demand 
at common law, such as would be sufficient to authorize 
a re-entry. The act of parliament meant to remedy 
the tlilliculties which landlords were under in making a 
re-entry according to the formalities of the common 
VoE. II. N n law. 
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law. For that purpose it ineaiit to allow them, under 
certain circumstances, to serve a declaration in eject¬ 
ment, and where there was no sufficient distress on the 
premises to recover possession without a previous formal 
demand. If the party had stipulated that the landlord 
should have a right to re-enter in case of nonpayment 
of rent, it is clear that before the statute the landlord 
must have made a common law demand, in order to 
entitle himself to re-enter. And where the statute 
meant to remedy that, it applies as well to cases where 
the party has cxjiresscd that the landlord shall re-enter 
after the rent has been lawfully demanded, as where 
that is omitted. The inclination, therefore, of my 
opinion is that this is a case witliin the provisions of the 
act, more than half a-year’s rent being in arrear, and 
there being no sufficient distress on the premises, not¬ 
withstanding the introduction of the w’ords lawfully 
demanded, and therefore tlie plaintiff is entitled to 
recover. 

Baylev J. I cannot but distrust my own opinion 
when I find that it differs from that of my Lord on a 
point to which he has before given his attention. But 
it seems to me that this is a case remedied by the act. 
Before the act a party could not have recovered with¬ 
out a formal re-entry; a lawful demand was considered 
as essential; and therefore every clause of re-entry 
contained in effect, though not in terms, the words 
lawfully demanded. A lawrful demand was on the 
day of the rent becoming due, and to be made about 
sunset. The legislature thought that was a difficulty 
imposed on landlords without being attended with any 
beneficial consequences to the tenant; that it was an 

I s idlb 
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uHc ceremony of form. And therefore the statute, after 
reciting the inconveniences, provides, that, in all cases 
where the landlord has a right of entry for nonpay¬ 
ment of rent, and half a year’s rent shall be due, he may, 
without a formal demand, serve a declaration in eject¬ 
ment. Then it goes on to provide, that in case of no 
sufficient distress on the premises, the lessor shall re¬ 
cover judgment in the same manner as if the rent had 
been legally demanded and re-entry made. It has 
been contended by 'Mx. Littledale that here the lessor 
had no right to re-enter, by reason of the words intro¬ 
duced into the proviso, that the rent should be lawfully 
demanded, unless he made a previous demand. But if 
before the statute those words were in substance con- 
tiiined in the common law proviso, though not expressed, 
I do not think that their being expressly stated since 
the statute will vary the legal effiict of the proviso. 
And there is no inconvenience likely to result from this 
construction, because the service of the declaration in 
ejectment apprises the party what the lessor claims, and 
the party may come to the Court and apply to stay the 
proceedings on payment of the arrears of rent. I am 
aware it may be said, that that will put the party to ex¬ 
pence, but the fault is his, in not being ready with Iris 
rent at the time. If the introduction of these words 
imposed the necessity of a demand notwithstanding the 
statute, I cannot understand what other descn'ption of 
demand would be sufficient, in place of a demand at 
common law. Nothing, as it seems to me, would have 
done in this case but a strict formal demand comply¬ 
ing with all the niceties of the common law, supposing 
there had been a sufficient distress. If so I cannot put 
a different construction on this proviso, vrhere there is 

N n 2 a suf- 
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a sulRciont distress on the premises, and where there i;* 
no sufficient distress. For these reasons it seems to mt' 
that this ease is tlie same as if there had been a legal 
demand of tlie rent. 


Dampier J. I think there was no necessity for a 
demand of the rent on the premises. The right to re¬ 
enter grows out of the stijnilation of the parties. A 
demand is necessary as a constxjuence of Jaw, atul there 
was the same necessity for ti demand hel’ore tlie statute 
wlicthcr the lease contained the words “ lawfully de¬ 
manded’’ or not. Therefore the maxim apjilies cx- 
pressio eorum qiiae tacite insunt nihil t)peratur. I'hen 
the statute says, “ in all cases when half a-vear’s rent shall 
be in arrear, and the landlord has a right of entry,” the 
remedy shall apply, provided there Ik; no sufficient dis¬ 
tress. It strikes me that the same words in a proviso 
cannot have ti different meaiiiiiir since the statute from 
that which they had before the statute. No other 
demand is substituted by the statute for that which the 
law would luive required before tlie statute where a de¬ 
mand was expressly provided for by the stipulation of 
the parties. It appears to me, this case falls within the 
same mischief that was intended to be cured by the 
statute, and that the words in the lease must mean such 
a demand as was required at the common law, and 
therefore the statute hos dispensed with such demand. 

Lord Ellenborough added at the conclusion, that 
^his construction of the words “ lawfully demanded,” in 
the lease, certainly did not import a demand according 
to the strictness of the common law, but any demand 
whatever without reference to the common law. 

Rule discluirgod.. 
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^CTIOX against the sheriff for a ihlse return, the 

first six counts being in tort, and the lour last and a 

in assumpsit, ami there was a verdict for the plaintiff phin'/iTon the 
on tlic six first counts, and for the defendant on ^nd fpr 

the four last. Whereupon it was moved in arrest of 

‘ OH the otifCrs^ 

judgment that here was a misjoinder, and a rule nisi the mi-j linJtr 

is itot a cause 

was granted. And now the rule coming on *Trrvis and for arresting 
Gurnexf, who were in suj»port of it, contended that 
notwithstanding the verdict was entered on the six 
first counts only the misjoinder was not cured; and 
tliey referred to Huge v. Droniuel («) where trover 
and assumpsit were joined, and upon non culp. a ver¬ 
dict for the tlefciidant quoad the trover, and for the 
}>laintifl’ <]uoad the assumpsit, and it was resolved by 
the whole Court that these two could not be joined, 
and though the jury had severed them yet the declara¬ 
tion being ill ah initio, the plaintiff ought not to have 
judgment, and so judgment passed quod nil capiat per 
billam. 

But the Court discharged the rule, Lord Ellen- 
borough C. J. saying that the case refeiTctl to had had 
its day, and that it was time it should cease, {b) 


(a) 3 Lev. 99. See also Holmes v. ‘Ttiylar, % Lev. lot. S. C. T. Raym. 

(i) See Eddovet v. Hopkins, Ifougl 375. 3d ed. Hancock v. Heywoed. 
3 T. R. 433. fVillinrns v. Breedon, 1 Bos- (S" Pul. 31^. 
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Cathcart, Clerk, against Hardy. 


The stat. 

G.j. c 84._ 
which prohibits 
under « penalty 
a spiritnai per> 
SOB from ab¬ 
senting himself 
from his bene¬ 
fice for more 
than a certain 
time in any one 
year, means 
year from the 
time when 
the action is 
brou'cht for 
t!.c p-- nslty. 

In suc'.i ac'ion 
it is not netes- 
saiy to ai'cjte 
in the dtclara- 
ti m that the 
heneiice has 
the cure of 
souls; and its 
being alleged 
that he ab¬ 
sented himself 
for a period ex¬ 
ceeding eight 
months toge¬ 
ther, (to wit,) 
on the loth 
Oct 1810 for 
the space of 
nine months 
then next 
following 
is sufficiently 
ceriain of the 
time of ab¬ 
sence, for it 
shall be in¬ 
tended to he' 
for more than 


J^RROR to reverse a judgment in an action of debt in 
the Comiiion Picas given upon the second and tenth 
counts of the declaration. Tlie second count slated that 


CathcarU after the passing of the .^3 G. 3. c. 84. to wit, on 
the 19th tsi August 1809, and for a long time, to wit, for 
two years then last past, was and still is a spiritual person, 
and rector of the rectory t f the parish church oi Mct/ilty, 
in the county of Yorly and lor and during all the time 
aforesaiii possessed of the said beiicficc, and he so being 
such spiritual person, and also being possessed of the 
said benefice, and not regarding the statute, did after 
the passing of the same, without sufficient cause, as in 
or under any act or acts of parliament recited or men¬ 
tioned in the said statute is specified, or such other 
sufficient cause as would exempt him from any of the 
pains, penalties, and forfeitures under the recited acts 
for any non-residence, and without having any such 
licence or exemption, as in the statute mentioned for 
that purpose, wilfull}' absent himself from his said be¬ 
nefice Jbr a period exceeding eight months together^ 
to wit, on the 10th day (yf October 1810, and Jor the 
space qf> nine months then next Julloroingf and did during 
all that period make his residence and abiding at some 
other place or places than and except at some other 
dignity, prebend, benefice, donative, perpetual curacy. 


eight iTioiitlu or parochial chapelry, of which he w’as possessed, con- 

imxnediaUtjr 

consecutive to • trary to the form of tlic statute; and tliat the rectory, 
the lolh Oc/., 
thv ioiy hav¬ 
ing found a verdict for a penalty corresponding with that period of absence. The annual 
value means average annual valuC' A prebend is a benefice within the statute. 


* See 5 Taunt. %. 


during 
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during the time lie so absented himself therefrom, was 
of a large annual value, to wit, of the rninual value of 
1200/., after deducting therefrom all outgoings, exeept 
any stipend paid to any curate; and by reason of the 
premises and by force of the statute, an action hath 
accrued to Hardy to demand and have of and from Cath~ 
cart a large sum of money, to wit, Soo/'., being two thirds 
of such annual value. Tenth count, that Cathcart after 
the jiassing of the 43 G. 3., to wit, on the 19th of August 
1811, and for two years then last past, was and still is 
a spiritual person, and prebendary of the prebend of 
LangUifty foiintled in the cathedral and metropolitical 
church of St. Peter in Yorky and for and during all 
that time possessed of the prebend, and that he so 
being such spiritual person, &c. and not regarding the 
statute, did, after the passing of the said statute, without 
sufficient cause, as in or under any act or acts of par¬ 
liament recited or mentioned in the said statute is spe¬ 
cified, or such other sufficient causes as would exempt 
him from any of the pains, penalties, and forfeitures, 
under the recited acts, for any non-residence, and with¬ 
out having any such licence or exemption as in the 
said statute mentioned for that purpose, wilfully absent 
himself from his prebend for the whole of the year 
1810, and did during all that period make his residence 
and abiding at some other place or places* than and 
except at some other dignity, prebend, benefice, dona¬ 
tive, perpetual curacy, or parochial chapelry, of which 
he was possessed, contrary to the form of the statute; 
and that the prebend, during the time he so absented 
himself therefrom, was of a large annual value, to wit,* 
of the annual value of 600/. after deducting therefrom 
all outgoings, (except any stipend paid to any curate,) 
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and by reason of the premises and by force of the statute 
an action hath accrued to Uanlij to demand and have 
of and from Cathcart the sum f>f 450/., being three 
fourths of such annual value. Plea, nil debet. And 
upon these counts Jlurdy obtained a verdict at the 
assizes, vi/. for 54c/. on the second, and for 3 1/. 14.C, 
on the lotJi; whereupon judgment was entered fol¬ 
ium in the Coininon Pleas. 


And now liicharthov. in snpjiort of tlie errors assigned, 
took tlic following exceptions: isf, that it dt»cs not appear 
by the second count that the dt fendant al)s<*nted himself 
from his benefice for more tli.an eight months in anv one 
year, coniputeil either U' a calendar j-ear, or as a year 
from the time of his induction. If the statute meant 
the latter, then the time of his induction ought to have 
been shewn, and lor this cxcepti(»n, alsi), the other 
count will be bad. Put supposing it th»es not mean 
year from the time of induction, then it must mean 
calendar j ear, that is, a year coinmencing on the 1st of 
Jatrurny/, iu conl'oi-mity with the gencml rule that where 
time is not coiMputed iu an act t)f jiarliament, it shail 
be compiiU'd according to the cakndar. 'I'here- 
forc in sonu: acts, as in the .assossed-tax act, ^xc., wlicre 
a diflerent vear from the calendar year is inteixled, it 
•s so expressed; but here the statute reijtiires that it 
should be an abse nce in any one year, leaving it un¬ 
defined what 3-1 ar, and, thcrclbrc, it shall be reckoned 
a calendar year. And if so, then tlie second count, 
which charges an absence jexceeding eight months from 
the tenth of October next following, is ill, because it 
negatives the pcssibility of its being iu anyone calendar 
year. And in the precedents, -iu UM. Enlr. 15 r., and 

11 Hast. 
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Hast. 599., it will be found that the declaration do« 
«liew the absence to have been within one calendar 
year, adly, It docs not appear by the second count that 
the rectory of Methla/ is such a benefice as fails within 
the statute. It is not every rectory that is a benefice 
within the meaning of the statute; the statute expressly 
provides that no parsonage that hath a vicar endowed, 
or perpetual curate, and having no cure of souls, shall 
be taken to be a benefice within the meaning of the act; 
and, therefore, unless this rectory has the cure of souls 
it is nut within the act, and the declaration ought to 
have averred it, for the cure of souls is not necessarily 
annexed to every rectory. It is no answer to say that 
it was for the other side to shew the contrary as matter 
of delence, according to the rule laid down by Treby C. J. 
in 1 Ltjrd lfai/?n. 120., ami adopted by Lawrence J. in 
7 T. It. 31because that rule only applies where a 
party claims an exception introduced in his favour, as 
if this had been a claim to be exempted from residence 
by reason of having a licence, or as being chaplain to 
one entitled to have chaplains; but here the objection 
is, that the party suing has failed to bring the benefice 
in respect of which he sues within the description in 
tlie sialnte. 3dl\', The precise portion of time for 
which the absence continued, ought to have been shewn 
in the second count; the charge in substance *!s, that he 
absented liiinsclf for a jieriod exceeding eight months, 
and it is laid, under a videlicet, to be from the tenth of 
Ocfobn\ and for the space of nine months then next 
following; so that here are nine months and a day, out 
of which the iiarty might make good tlie charge of ad 
absence exceetling eight months, and it is uncertain to 
w hat particular portion of that time it relates; neither 

does 
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1814. finding of the jury ascertain it; and unless UiC- 

precise portion of time be ascertainedi, it will be ini- 

Cathcaht , 

>:gchist jiossible for tlie defendant to plenil it in bar to another 

Harbt. action. And it seems by analogy to the mode of de¬ 

claring under stat. 21 H. 8. c. 13., that here the plaintiff 
was not restrained to the eight months, immediately 
consecutive to the tenth of October, for under that statute^ 
if the plaintiff declaretl upon an absence of 12 months 
from the first of January, and tailed to prove the first 
month, he might nevertheless recover for the residue. 
And, therefore, in cases like this, sometimes the verdict 
ascertained the precise time, as in LilL Entr. 511., in an 
action upon the statute for penalties, for absenting him¬ 
self from church, the jury found a verdict for 20/., par¬ 
cel, &c., to 'wit, for the last month cf the ten months in 
which the dfendani had abseyited himself. See., and as to 
the residue non debet; and by this means, the present 
objection seems to have been cured. And in Trcswcll v. 
Middleton (a), where to counts for wares bought, and 
for several retainers, and several sums lent, in the 
whole amounting to 42/. 9s., the defendant pleaded 
nil debet, and it was found quod debet, 30/. indc, et 
quoad residuum non debel, judgment was reversed, be¬ 
cause the jury did not find for which of the contracts or 
retainers the defendant owed, so that he could not 
know for Which he w’as condemned, and for which ac¬ 
quitted, or plead it in bar to other actions. 4th ly. As 
it is clear the second count includes portions of two 
calendar years, supposing that to be no objection, still 
it should have been shewn, whether the penalty is 
demanded in respect of the annual value of the one 
year or the other. The penalty is a proportion of the 
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annual value according to the length of absence, 
that is, the actual annual value of one year, and not 
an average value of two. The last objection, which 
went to the loth count only, viz. that a prebond, was 
not within the statute, it was agreed could not be 
supported. 


18(4. 


Cathcast 
Hah nr. 


Scarlett was to have argued contra, but the Court, 
without hearing him, decided against all these ex¬ 
ceptions as the argument wrent on; upon the first. 
Lord Ellenboroi^’h C. J. said, that he had no doubt 
that “ any one year” in the statute was not to be con¬ 
strued one calendar year commencing from the first of 
Januartf, nor one year from the day of the defendant’s 
induction, but one year before the commencement of the 
plaintiff‘’s suit. And he observed, that this was a con¬ 
struction to which it did not appear that the attention 
of the Common Pleas had been drawm; and Dumpier J. 
said, the latter was the most reasonable construction ; 
and in the precedent cited from Lill. Entr. 151., it is 
alleged that the defendant absented himself for seven 
months in a year computed from the fourth of Ap-il^ 
and not in a calendar year from the first of January ,• 
and the policy of the act seemed to be to prevent 
spiritual persons from absenting themselves from their 
bcncfice.s for more than three months witliin the period 
of a year. Upon the second point Lord Ellenbormgh C. J. 
said, that the rule was inveterate if there be a substan¬ 
tive proviso creating an exception it is for the party 
who would bring himself within it to plead it; and 
Le Blanc J. added, that benefice was the general* 
term mentioned in tlie act, but tlie act contained a 
proviso, excepting certain benefices out of the com¬ 
prehension 
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prehension of that general term; and Dampier J. said 
that he was not aware that it had been the practice in 
declaring upon the stat. of //. 8. to aver the cure of 
souls. Upon the other exceptions. Lord EU-en- 
bormigh C. J. said, that it struck him that the time must 
be computed as a period exceeding eight months in a 
consecutive series from the loth of October, for it was 
defined and made certain bv the words “ then next 
following,” which were material; and the jury must 
be presumed to have found that those were the eight 
months of absence, for which they have given their 
verdict; and the annual value must mean as in connnou 
parlance average value; otherwise it was observed by 
Dampier J., a late season and an early one might 
possibly include two harvests w'ithin tlic year. Upon 
the 1 oth count Lord Ellcnborough C. J. said, the 
word prebend was certainly in the act, though it might 
be hard measure to a party who had no house of 
residence on his prebend; and Dampier J. observed, 
that the truth was when the stat. H. 8. passed pre¬ 
bendaries were habitually resident on their prebends, 
and had houses of residence. 


Judgment alfirmetl. 
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^JECTMENT for land at Hampstead. At the trial 
before Lord Ellcnborough C. J. at the Middlesex 
sittings in Easter term 1813, a verdict was found for 
tlie plaintiff, subject to the opinion of the Court on the 
following case: 

By lease (20th December 1805) Lady Wilson (the 
lessor of the plaintiff') demised to the defendant for 21 
years from Michaelmas preceding at the yearly rent of 
22/. a field of meadow or pasture land in Hampsteady 
then in the occupation of the defendant, and contain¬ 
ing two acres, two roods, and fifteen perches, with an 
exception of all mines, quarries, royalties, metals, 
gravel, timber, &c,, and full and free liberty (among 
other things) for Ladj’ WilsoJiy or any others authorized 
by her, to come into the demised premise^ at all season¬ 
able times in the day-time, there to examine the state 
thereof, and for any other reasonable occasion, and 
under the following covenant (among others) on the 
defendant’s part: 

“ That if the lessor or person entitled to tliQ freehold 
or inheritance should be desirous at any time during 
the term to take all or any part of the land demised for 
building thereon, and for yards and gardens to such 
buildings, it should be lawful I'or the lessor or her as¬ 
signs, or person entitled as aforesaid, to enter and come . 

take the whole of the land for InillJing, and at the expiration of th.it 
refuial by the tenant to deliver up pa»iies»ion, might bring ejectment. 
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into and upon all or any part or parts of the said land to 
make such building as she or they should think proper ; 
and gcnenilly to do all such acts ns should l)e requisite 
and necessary in any such ease, without any interrtip- 
tion by the defendant, his executors, administrators, or 
assigns: provided always, that the lessor or person en¬ 
titled as aAiresaid should give or leave notice in writing 
of such intention to the defendant, his executors, &c. 
six calendar months at the least previous to the time of 
entering upon the said land, or any jiart thereof, for the 
purposes aforesaiil or any of them: and j>rovidctI also, 
that the lessor should in every such ease allow or pay 
to the defendant, his executors. Sec. for each and every 
acre of the said land so taken, the yearly rent of 8/. 8^., 
and bO in proportion for any greater or less quantity 
than an acreand there was also a proviso that if the 
yearly rent should be unpaid 21 days next after <*ither of 
the days of payment, or if the defendant should make 
default in the performance of any of the covenants, the 
lease should be utterly void, and it should be lawful 
for the lessor, &c. to re-enter.” 

'JThe defendant w’as tenant of the land antocedentlv 
to the lease, and afterwards continued in possession 
xmder it. In March i8c8 Lady JVilson and her son, 
who was remainder-man in fee, sold ami conveyed one 
rood and twenty porches of the said meadow to one 
Xeave, of which sale the defendant had notice. Lady 
Wilsagi and her son having agreed between themselves 
to let certain parts of their estates, if they could, for a 
^ long term of years for building purposes, and amongst 
them the residue of the said meadow, (the subject of this 
tjectmeiit,) employed a surveyor to let ofl' the same; 
and some offers were made for taking the same upon a 

building 
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building lease, and the terms of a contract for this pur¬ 
pose were agreed upon, but no contract was actually 
signed. Lady JVihon never had any intention of build¬ 
ing at her own expence, nor had she any existing 
buildings to which the land in question was annexable 
for yards or gardens. On the 23d of March 1810 Lady 
Wihan served on the defendant a notice, which, after 
referring to the provisoes in the lease, and the former sale 
of a part of the meadow to Neai'c, went on as follows; 

“ I do hereby give you notice that it is my intention to 
take the residue of the said field demised to you by the 
aforesaid lease, for building tiiereon, and for other the 
purposes expressed in the } 3 rovisoes aforesaid, or one of 
them ; and that it is my intention to enter and come into 
and upon the residue of the said field of land on or at 
yiichatimas day now next ensuing, (or so soon afterwards 
as 1 shall think fit,) for the purposes aforesaid, or some 
of them, ttp to which period the rent payable by you by 
virtue ofthe aforesaid lease will continue, but will tlicnce- 
fonvard cease on my entering into possession, agreeably 
to this notice.” The defendant regularly paid his rent 
up to the time of this notice being given, but no sub 
sequent rent for the land has been paid or required. 

On Michaelmas day 1810, when the above notice 
expired, or the day following. Lady JVilsons steward 
and attorney attended at Hampstead, and w(fnt to the 
gate of the field in question, where he saw the defen¬ 
dant’s gardener, and as the agent tor and in the name 
of Lady Wilson demanded possession of the land, 
which the gardener refused to surrender. The steward 
was not accompanied by any surve3'or, builder, work-* 
men, or building materials, nor had e^tiier b.en 

eutiffed 
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engaged or bespoke. The (jucstion for the opinion of 
the Court is. 

Whether under the circumstances above stated, 
■llie piuintii!* is entitled to recover; if the Court shall 
think he is, the verdict is to stand; if otherwise, a 
nonsuit is to be entered. 

Spankii’y for ilie plaintiflT, argiieil that the true intent 
of the defendant's covenant was this, that the lessor 
should be at liberty upon six months’ notice to deter¬ 
mine the lease as to the whole or any part of the 
demised land wliich she slumld be* desirous of taking for 
building, &c., and that conser]iieiiily tlie lease deter¬ 
mined at the expiration of the notice, or had become 
void by the tenant’s refusal to deliver po-session accord¬ 
ing to the covenant. The covenant provides, that if 
the lessor should be desirous to ta’ke all or any part 
for building, &c., she should give six months’notice; 
it does not require that such desire should be cwidenctai 
by any previous acts tui the lessor’s part, tliouixli if that 
were nccessarv, here it is stated that she hatl entered 
into a building contract. Ami in Jtnssrl v. Co;j^ius («), 
where the lease contained a proviso, that if the premises 
shou’d be xeanted for building, the tenant should de¬ 
liver up possession, and it .appeared that the lessor 
had given notice to the tenant that he wished to 
have the land for building, ami that it was not 
colourable, for he hatl ' ntered into a treaty, the master 
of the rolls said, “ that tnerc was no dtl’enee at law.” 
And surely the words “ if the lessor should be desirous 
to take the land for building” are fully as compre- 
liensive as “ if the ju'oinist's should be wanted for 
building.” The covenant goes on to provide that 
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the lessor may enter on all or any part, which could 
only be by the quitting of the tenant. The entry 
of the one necessarily imports the secession of the 
other, without any express stipulation to that effect, 
and that appears manifestly by the subsequent proviso 
for abatement of the rent in proportion to the quantity 
of land resumetl by the lessor. Therefore the lessor 
having given due notice according to the covenant, the 
h'ase determined at the expiration of that notice, and 
the land reverted to her, and she may maintain eject¬ 
ment against the tenant who holds over. And, besides, 
the defejidant having made default in the performance 
of his covenant by refusal to deliver up tlie possesr-ion 
at the demand of the lessor’s steward, the lease has 
become utterly void, and the lessor is entitled to her 
tjectment without anj’ previous formal re-entry, which 
is only necessary to avoid a fine. 


1S14. 


D.)s 

ngfituit 


Man-yaf, contra, contended that this was not a 
covenant to permit the lessor to resume the land into 
her own hands, but merely to permit her to enter for a 
qualified purpose, such as building, &c., and to do the 
acts necessary for that purpose, without interruption by 
the tenant. There is not any covenant that the tenant 
shall surrender, or that the lease shall determine on no¬ 
tice, and, therefore, the tenant’s refusal to yield up pos¬ 
session is not al^reach of his covenant, nor can the lease 
be avoidetl, unless it be shewn tlnat th(^ tenant has 
interrupted the lessor in coming on the jn’emises to 
build, &c., which is not the case here, because the 
lessor tlicl not come on the premises to build, &c., but^ 
only to demand possession. The proviso for abate¬ 
ment of the rent alj»o shews that it was not a general 
^'oL. II. G o resump- 
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sscsumption of the land by the lessor that tlie parties 
contemplated* but a taking piece by piece as occasion 
required, and, therefore, it provides for a proportional 
abatement of the rent. And if the parties meant that 
the lease should determine at the expiration of the six 
months’ notice, they would have so expressed it, as they 
have done in the proviso for non-payment of rent, and 
non-performance of covenants, so that it is clear they 
knew how to provide for it when they so intended. 
And though at the expiration of this notice the lessor 
mi<2;ht have entered with her workmen to build on such 
parts as she was desirous of building upon, it appears 
that she never had any intention of building herself 
upon or annexing the land to oUier buildings, nor 
had any other persons under her such an interest as 
would have entitled them to claim to enter for the 
purpose of building, &c., for the building contract was 
unexecuted. 


Lord Ellenborouch C. J. According to the con¬ 
struction maintained for the defendant, the animals, if 
there were any upon the land, were to recede pedetentim 
foot by foot according as the buildings should advance. 
But really one must put something like a sensible con¬ 
struction on the words of this covenant, otherwise it 
would be nece^ary to give a fresh six months’ notice 
for every piece of the land as it might come into use in 
the progress of building. Ttie covenant is clearly and 
^‘xprcssly, tliat if the lessor shall be desirous to t.nke all 
or any part of the land for building, &c., tliat is, if the 
> whole or any part should be wanted for the puiposcs of 
building, she may enter for such purpose, and for all 
n^essary acts, without interruption by tlie defendant^ 

upon 
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Upon giving six months* notice of her intention. 
** Should be desirous** certainly means that she diould 
be bona fide desirous, and she must intimate such her 
desire by six months* notice. All this has been per¬ 
formed ; she has been desirous of taking all; she contem¬ 
plated a possible and probable expectation of covering 
the whole with building, and the covenant that she shall 
not be interrupted extends to the taking of all, and not 
merely to the building, but to the doing all necessaiy acts. 
The plan of building, prolmbly, could not be proceeded 
with unless the whole was put into her possession, and 
laid open to the introduction of materials for building, 
which is the first step. The lessor therefore gives due 
notice that she is desirous of taking the whole; and at 
the expiration of the notice her steward attempts to 
make an entry, by demanding possession, but instead of 
finding the premises open to him, he finds a person 
there resisting. He demands possession, that that 
the lessor might enter for the purpose of building, and 
the person refuses to surrender, which imports, not that 
he refused to execute a surrender, but to surr^der ac¬ 
cording to the demand. Therefoi e it seems to me, that 
quacunque via data, whether the lessor stands upon the 
covenant that she should be at liberty to determine the 
^ase upon notice, or upon the covenant for re-entiy for 
breach of covenants, she is entitled to the possession of 
this land. 

Lc Blanc J. The question depends upon the con¬ 
struction of this covenant and proviso, -which the 
court must construe according to the intention of thd 
parties to it. If the Court see that the construction 
contended for by ther defendant cannot by possibility 

O © 2 carry 
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carry into cficct tlie intention of tlic parties, they wiH 
not put that construction upon it. The lease is a lease 
of about two acres and ahalfof nieiulow-land, aud there 
is a covenant, by the defendant, that ii'the lessor should 
be desirous at any time during the term to (iike all or 
any pai*t of tlie land for building, and ibr yards and 
gardens to those buildings, it should bo lawiid for her 
or her assigns to enter and conic upon ail or any part 
of the land to inako such buildings as she should 
think proper, and to do all neccssaiy acts without any 
interruption by the defendant, jirovidcd she gave notice 
in writiniT of her intention six months before t nteriny. 
and provided she made abatement of the rent at the rate 
of eight guineas for an acre. TIic construction put 
upon this by the plaintiff’s counsel is, that ifthcre were a 
bona fide intention on her jiart to a]ipropriutc the whole 
or part of the land to building, and due notice were 
given, she miglit rt>cnter into the whole or intt) part. 
The construction of the dcfbndaiit’s coun-iel is this, 
that she was not at ii4jjj|>/y to eiilt. r on any part Avith the 
intention oi' builiiiug on ii, except when the workmen 
actuall}’ came to the spot, and then they were to take it 
piece by piece as they \. enl along in the progress of 
tlie building. If this A.'crc the construction, how 
could the proviso Avith respect to the abatement of rent^ 
be carried into effect; must the rent abate according to 
every foot or square yard as it is progressively taken ? 
The stipulation that there should be six months’ previous 
notice, shews that the parties must have intended that 
if the lessor should agree for making a building contract, 
she should have it in her poAver to give notice, (for it 
would have been madness in her, as well ns in the other 
party, to enter into an absolutc«c<;|itruct before {)os> 
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session was obtained^) and therefore the meaning was 
tliat the lessor might give notice of her intention, and 
might resume all or any part of the land for the pur¬ 
poses of building, without waiting until such time as 
she was ready to enter with materials and workmen. 
In sliort, I consider this not merely as a covenant, that 
the lessor might come upon the land in order to build 
upon it, but that she might take it back for the purpose 
of builditiiT. 

O 
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Rayi.ey J. was of the same opinion, but said, li« 
could add nothing. 

Dampieh J. also concurred, and said, that he had 
looketl the case over and over without being able to dis¬ 
cover any argument on which an objection could be 
founded. 

.Judgment for the Plaintiff! 


Wilson and Another against Kemp. r : iad ^: y , 

M.:y irih. 

plaintiffs declared in assumpsit against the de- After a peneral 
fendant, as acceptor of a bill of exchange, and on 
the money counts. The defendant pleaded the general 'J,”*),’"®. 
nlea of bankruptcy concluding to the couiAnt Repli- piicju'-n 

* ° i defenUant wai 

cation, that the plaintiffs ought not to be precluded from *>ciorc iiie coin- 

misviuo d »- 

having their action, because, admitting that tlie defendant charged a< a 

, - , , p. . bankrupt, and 

became a bankrupt, and that the causes ot action ac- that his utme 

crued before bis bankruptcy, the replication alleges that dMlcd 
aacrthe 24tli of June 1732, and after the stat. 5 Geo! 2. 

pleaded in 

maintenance of the action generally, and with a verification, was held ill on special 
demurrer. 

Oo 3 


c. 30.^ 
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c. 30.) find before the issuing of the commission against 
the defendant) under whit^ he was declared a bankrupt, 
to wit, on the 19th of October 1807, the defendant was 
discharged as a bnnknipt by virtue of thot act, and 
that afterwards, to wit, on the 23d August 1811, he 
was again discharged, &c., and that his estate has not 
produced 15s. in the pound, and the replication con¬ 
cludes with a verification and praj'er of judgment 
and damages, &c. Demurrer, assigning for causes, 
that the plaintifts have not in their replication accepted 
the issue tendered by the plea, although the same is a 
material and sufficient issue, but have proceeded to 
reply specially matters which might have been given 
in evidence under that issue; and also, for tliat by 
the replication they have attempted to dqirive the 
defendant of the benefit of pleading lus bankruptcy 
generally according to die form of the statute, &c^ 
and to oblige him to come to a more special and par¬ 
ticular issue upon matters which he is entitled to give in 
evidence under that P^ca; and also for that the 

replication is pleadfl^md concludes in maintenance 
of this action generally, whereas if the matters alleged 
be true the plaintiffii are not upon the pleadings 
herein entitled to judgment against the defendant 
cxcqit in respect of his estate and effects, according to 
the form of the statute, &c. Joinder. 

And the Courts witliout hearing any argument in 
support of the demurrer, were of opinion, that upon 
both causes assigned the replication was ill, ist, be¬ 
cause it prayed judgment generally, instead of being 
c6nfined to the future estate and effects of the bank¬ 
rupt; 2dly, because a replicadon concluding with a 
verification could not be pleaded in r^Iy to a plea 

concluding 
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concluding to the country. And in uuwer to 
who sMd, that in Thomtan v. Dallas (a) precisely the 
same replication was pleaded, Dampier i. observed, 
that it hod been otherwise decided, many times, although 
in Thornton v. Dallas no olgection was made upon that 
ground. Whereupon Campbdl prayed leave to mngnd, 
which the Court granted. 


SSt 


1814. 



F. PoUock was in support of the demurrer. 

(«} DoHgL 46. 


Page against Bussell. 


1'DECLARATION in assnmpit ibr moo^ lent, paid, Apermndu- 

JL^ charged under 

had and received, and upon an account stated. 51C. 3. c. 125. 
Plea, actio non, because the defendant was a prisoner u "iTblc to hll’^ 
at the suit of one Stokes on the ist of Mem 1811, men* 

^ ' arrears oi an 


tioned in stat. ci G. 3. c. lae. for the relief of insol* 

^ Since his diji* 

vent debtors,** and that aflerwardniMp the 23d of Aagt^ charge, which 
, , 1 , /• . • . ‘I’® surety has 

1811, he was discharged before the justices at sessions, been obliged tv 
according to the provisions of the *said act, and that 
the sums of money in the declaration mentioned were 


paid by the plaintiff as the surety for and in respect 
of a certain annuity contracted for and granted by the 
defendant to one Guest before the said ist of ifay, &c. 
Replication, that after the said ist of Mc^y and after 
the discharge of the defendant, and before the com* 
incncemcnt of this suit, to wit, on ist of 1813, 
the plaintiff was called upon, and forced, and obliged, 
to, and did pay the said sums of money in the deobr- * 
atioii mentioned, as the surety for the defendant, and in 
respect of tlio said annuity. 

O o 4 


Demovfer. 
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xSr^j. Demurrer. Joinder. 

P\0£ 

Curxcoodt in support of the demurrer, contcndetl, that 
Sr.iELw defendant’s discharge under the 510.3. c. 125. 

was a discharge against all demands in rosj^ect of the 
annuity, and any payments thereof made by the surety, 
notwitlistanding those payments M-cre made after the 
defendant’s discharge. And he referred to s. 16. which 
enables the creditor of any debtor, who shall be dis¬ 
charged, for any sums payable by way of annuity at anj- 
future titnes, to be admitted a creditor, and receive a 
dividend of the estate, in tJie same manner as if the 
debtor had become bankrupt. And by 49 G. 3. e. 121. 
s. 17., an annuity creditor of a bankrupt may prove the 
same under the commission, whether there arc or arc 
not any arrears at or before tlic time of bankruptcy, 
and the certificate of every bankrupt under whose com¬ 
mission such proof is or might have been made, shall be 
a discharge of such bankrujit against all demands 
whatever in respect of such annuity, and the arrears 
and future payments thereof. Therefore as the debtor 
under the 51 G. 3. c. 125. is placed in pari loco with 
the bankrupt under ilic 49 G. 3. r. I2r., it follows, 
that he, as well as the bankrupt, shall be discharged of 
all demaiuls whatever in respect of the annuity, and the 
surety can no more resort to him for repayment of the 
arrears than he could have done if he had been bank¬ 
rupt; and however hard this may appear it is casus 
omissus out of the statute. 

Le Beanc J. Tlie 51 G. 3. says, that the creditor 
^all be entitled to be admitted a creditor, but it docs 

11 not 
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Hot say, that the debtor shall be discharged, in the 
same manner as if he had been a bankrupt. 

Bayley J. Even in the case of a bankrupt, if 
the annuity creditor docs not come in and prove, but 
disregarding the bankruptcy sues the surety, the surety 
cannot insist on the certificate, and if he cannot, may 
not the surety afterwartls resort to the bankrupt ? The 
present is a debt accrued since the debtor’s discharge, 
and therefore the plaintiff is entitled to judgment. 

Per Curiam, Judgment for the plaintiff, (a) 


Comyn, contra. 

; j) Semi), also that the plea was iH, being pleaded in bar of the aetkn. 
••^ce 51 (). % e.tZS- is. 31. 6c. and a l.otd Xajr, 1383. Afrtie v. 
ilur-t'cy. bee also for a fuim of pica, IVilles, R. Ladbrtkt v. 
jMiUS. 


Thynxe, Administrator, &c. of Andrew 
Thynne, against Protheroe. 


^^SSUMPSIT ujjqn a special agreement made with 
the plaintiff’s intestate, whereby for a consideration 
therein stated the defendant agreed to pay the intes¬ 
tate 2100/. by the ist of January 1813. The declara¬ 
tion contained also the usual money counts ; in ail of 
which the promises were laid to the intestate; and the 
plaintiff made profert of the letters of administration.— 
Plea, non assumpsit. 


nistration object that they are not properly stamped, for the plea admits 
administrator. 


f53 

1814. 

Page 

tgainst 

BuaaaLt. 


‘Tuesday, 
May 17th. 


Assumpsit by 
administrator 
upon promises 
laid to the in¬ 
testate, with a 
profert of the 
letters of ad- 
ministration, 
and non as¬ 
sumpsit plead¬ 
ed, the defend¬ 
ant cannot, 
upon the pro¬ 
duction of the 
letters of admi- 
that plaintilT is 


At 
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At the trial b^orc Lord EUenbm'ottgh C. J.) at the 
Middlesex sittings after last Hilary term, the plaintiflT, 
in consequence of notice gi\'en him by the defendant, 
produced the letters of administration, by which it ap> 
peored that the sum sworn to, and for which the letters 
of administration were granted, was under zoo/., and 
tlie stamp ww for a value not exceeding th^ sum. 
It was objected, that the letters of administration were 
on a stamp of too low a denomination, the demand in 
the presmit action being to a much greater amount, and 
the case of Hunt v. Stevens (a) was cited, and thereupon 
the jdaintiiF was nonsuited. 

A rule nisi was obtained in this term for a new trial 
on the ground that the objection was not open to the 
defendant upon non assumpsit, but only upon a plea 
disclosing the special matter, or upon a plea of nc unques 
administrator. And Hunt v. Stevens was distinguished, 
because here the promises are laid to the intestate, there 
the administrator declared upon a conversion in his 
own time, and therefore, in such case, according to 
Lawrence J., the styling himself administrator is of no 
avail, he must prove himself to be such, and the question 
is raised by the plea of liot guilty in trover, it goes to the 
foundation of the plaintiff’s title, and the want of ad¬ 
ministration need not therefore be specially pleaded. And 
conformably with this distinction which he recognized. 
Holt C. J. in Morbid v. Marsh (i), upon trover by the 
administrator, where the property was laid in the ititcs- 
tatet refused to admit evidence on not guilty, to shew 
that the plaintiff was not administrator, saying that thr 
defendant should have pleaded it. And so in Gidley v. 

(4) 3 (*) sLorJ JPjiv. Sr4 


IVilliams. 
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WiUiam (a), it was resolved that the pl«i of non est 
factum admits the plaintiff to be a good administrator; 
and the same doctrine is laid down Cm, Dig, Pleader, 
iD, 10, 2 D, 14. 


1814. 

‘BHTNNt 

against 

PRoriitaot. 


TfieAttomeihGeneral, Parle,md shewed cause, 

and contended that the defendant could not have pleaded 
no unques administrator, inasmuch as the plaintiff was 
rightful administrator, and had obtained administrt^on 
from a court having competent jurisdiction; and the 
want of a proper stamp does not make the letters of 
administration void, but only that they shall not be 
given in evidence, which was first enacted by stat. 9 & 
10 W, 3. c, 25., and has been continued in the subse¬ 
quent statutes {b). Wherefore the plaintiff has fiiiled 
in proving his title. 

But the Court smd, that in this case upon the general 
issue the plaintiff had no occasion to produce the letters 
of administration at all, for the plea admitted that he was 
administrator, and therefore the defendant had no right 
to insist upon their production. And if this could be 
done it would be a means of getting the benefit of ne 
unques administrator upon the general issue. 

Rule alffiolute. 


Mariyat and Reader in support of the rule. • 


( 4 ) 1 Salk i%, 3 resQltttion. 


xi) See 48 C.3. e. i 49 < 
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1814* 


Mi.y i8ih. 


Mills, Assignee of E. Chambers, H. C. 
Granger, and R. Chambers, jiin. (Bank¬ 
rupts,) against Bennett. 


Where one of 
three partners 
in a banking 
concern wlio 
resided at the 
place wliere the 
banking house 
was, and n as 
the only part¬ 
ner who trans¬ 
acted the busi¬ 
ness, the other 
two residing at 
a distance Itom 
it, absented 
himself from 
the banking 
house, shut it 
tip and stopped 
payment: 

Held tliat this 
was not evi¬ 
dence of a joint 
act of bank¬ 
ruptcy by all 
three. 

The defend¬ 
ant, though he 
has given no 
notice that he 
intends to dis¬ 
pute the pro¬ 
ceedings under 
the commission, 
may neverthe¬ 
less give evi¬ 
dence to dis¬ 
prove the act of 
bankruptcy. 


'J'HE plaintiff sued as assignee under a joint com¬ 
mission aiminst the three. 


At die trial before Baylcy J. at the Inst assizes Itu* 
the county of Devon^ no notice having been given that 
the defendant intended to dispute the proceedings 
under the commission, the deposition made before the 
commissioners was put in and read, which stated tliat 
the three bankrupts carried oh a banking concern, 
under the firm of Chambers, Granger, and Chambers, at 
CoUumpion: that on or about the 29th of May 1812, they 
absented themselves from the banking house in Collump- 
ton, shut up the same, and sto}>ped payment, for the 
purpose of avoiding and delaying their creditors. It 
was proved, however, that E. Chambers was the only 
partner, who resided at CoUumpton, and transacted the 
business there; the other two residing one mljondon, and 
the other at a considerable distance from 
The learned Judge doubted, upon this evidence, whether 
it amounted to proof of an act of bankruptcy by all the 
three; 4 >ut he permitted the plaintiff to take a verdict, 
with liberty to the defendant to move for a nonsuit. 
Accordingly a rule nisi was obtained in this term for 
that purpose. 


Gifford (with Lens Seijt.) now shewed cause; and 
submitted that it was not competent to ths defendant, 
who had given no notice under the stat. 49 6. 3. c. 121. 

S* 10*9 
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s. 10., that he intended to dispute Uie proceedings, t<f 
adduce evidence in order to controvert the act of 
bankruptcy, inasmuch as where no notice is given, the 
proccc'dings must be taken as conclusive against the 
])arty of the act of bankruptcy therein alleged. But, 
adly, supposing the defendant might adduce evidence 
in disproof of the act of bankruptcy, the evidence here 
tlid not disprove its being a joint act of bankruptcy by 
all the three partnci*s. To constitute an act of bank¬ 
ruptcy, the stat. I Jae. i, c. 15. does not require that 
tljc party should absent himself from his dwelling house, 
it says, “ otherwise alisent himself;” and, therefore, if 
partners, having a known place of trade for carrying on 
their joint concerns, shut it up for tlie purjtose of de- 
Javinir their creditors, it is within the meanins of this 
clause, though they do not dq[)art from their dwel¬ 
lings ; Jiidine v. Da Cossen. (a) 


1814. 

Mill* 

against 

BKMNKTr. 


Gasclee, contr.-i, denied that the shutting up tlie 
oounting house by one of several partners was an act 
of bankruptcy by all. 

T/ic Court agroctl, that here was not sufficient evi- 
dcnci‘ of a joint act of bankruptcy by all the three 
partners: and J. observed, that one of the 

witnesses had slated that B,. Chambers (one of the three} 
had no concern with the bank; and also that in Judine 
v. Da Cossen the bankrupt was a sole trader, and when 
he departed from his counting house, took his books 
with him without any intention of returning. Upon 
the other point Lord Ellenborough C. J. said, it had • 


(u) I i'T. JH. «34 


been 
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1814. 


Mills 

agaKit 

Bcmmstt. 


been decided that the proceedings were not conclu«> 
sire (a); and Btnfiey J. observed, that the 49 G. 3. 
c. 121. r. 10. cmly enacts that the'proceedings under 
the commission shall be evidence to be received of the 
trading luid bnnkniptcy, but like all other evidence it 
is liable to be controverted by evidence; and Dampier J. 
added, that at first he had been inclined to think that 
the act meant to make tlic proceedings conclusive, 
liecause the assignees having received no notice might 
come unprepared to meet the evidence, but on looking 
into the act he found it was otherwise. 

Rule absolute. 


(n) See £flu v. Skirlty, 3 Camfh. N. P. C. 424. 


tl’ei-i.rfny, 
Si Jay 1 alii. 


The King against The Inhabitants of Haslino- 

FIELO. 


iTpon an in- 'J^HE defendants were presented for not repairing a 
against the public highway, situate in the parish of Hasling- 

fcr 'not rep^r- Jield^ It was admitted by the defendants Uiat it was a 
I'tf aww^made highway, and out of repair, and the only question 

by commis^- ^as, whether it was locally within the parisli of Has- 

ers under an 

inclosure act, lingjield. 

the iiighway to It was provcd by the vicar of Harston parish, who 
reiit*parish*\vas presented the highway in question, which was called 
he^admlu^ibic Mill-lane^ that it began at a small distance from Hars- 
cviJenceforthe Mills, and was Continued to the village of Hasling- 

defendants 00 

without shew- ^Id t and it was also proved by several witnesses that 
TOuimissioners , die parish of Hading Held had always repaired tlie 
prwSus notice* road both before and since the Harston inclosure^ which 
Kt*'before^thcy about 16 or 17 years ago, and that in 1^07 the 

ascertained the 

boundaries; it appearing that the usage liad not been pursuant to the award, the defends 
aats having sir.tc the award, as v. cll as before, repaired the highway. 

parish 
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parish hod repaired it throu^^out with bodies and 
faggots, and that it had alwa3rB been reputed to be in 
the parish oi HaslinQjkld t and the inhabitants of the 
parish hod exercised common right by depasturing the 
land from Lammas to Lady-day^ and in one instance a 
poncy belonging to an inhabitant of Harston parish had 
been impounded for trespassing on tlie road. 

The defence was, that the parochial situation of this 
road had l)cen altered by an award of the commis¬ 
sioners under the Harston inciosure act (a), pursuant to 
an authority given to them for that purpose, by which 
award the road in question was awarded to be locally 
situate in the parish of Harston. The inclosure act 
does not particularly'mention the parish of Hadingfield 
but autliorizes the commissioners to ascertain the 
parochial locality of roads, belonging to the adjacent 
and contiguous parishes, under which description the 
parish of Haslingjield falls, after having given certain 
previous notices to the parishes to be affected by the 
award. This award was tendered in evidence, but the 
learned judge refused to admit it unless it could be 
shewn, that the notices required by the act had been 
^ven, and thereupon a verdict was found by his direc¬ 
tion for the crown. 

In this term a rule nisi was obtained fqr a new trial 
upon the rejection of this evidence, and the learned 
Judge reported, that he should have had no difficulty in * 
admitting the award, if the usage had been pursuant to it, 
presuming that the proper notices had been given. But 
in this case the award seemed to be equally unknown^ 
until this prosecution, to the perish of Ha 4 ingj!*ld and • 


1814. 

The XtKo 
0x«{iu/ 
The iDh«U> 
tanti of 
Haslino. 
rixiB. 


the 


c«) 38 0.3- 
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the pausli of Harstonj whose vicnr presented tlie road. 
Tlie learned Judge therefore was of opinion, that the 
contrary usage rebutted the presumption, and called on 
the defendants’ counsel to prove the preliminary notices. 

Best^ who shcAved cause, relied on the distinction taken 
by the learned Judge. 

Jtobinsony contra, contended that the clause respecting 
the notices AA'as merely directory, the neglect ofAvhicli 
would injt vitiate the award of the commissioners; but 
supposing that to be otherwise, then it must be taken 
that the commissioners have giA-en the proper notices, 
because a. here authority is given to persons by act of 
parliament to tlo certain public acts, and they do them, 
it shall be inteijded that they have iierformcd all that 
was ixHjuircd to give effect to those acts, unless the 
contrary be shcAvn. Therefore under the marriage 
act (n}, Avhich requires that there should be a previous 
publication of banns by a clcgyinan, if the banns 
be published, it has aKA-.aA-s been intended that the 
clergyman who published them AA-as laAvfully ordained, 
unless the contrary be proved. So here the commis- 
sioners were to ascertain the boundaries, after giving 
certain notice to the i>a3 i»hcs to be affected by it, and to 
make tUcir aAvard, anti they haA-e made it, therefore it 
shall be inienucd priina facie that they gave such 
notice; and tliat the rather, because by the act of par¬ 
liament an appeal is giAcii to the sessions within a 
limited period, so that if there Vvas any omission, 
atlA-antage might have been taken of it while the thing 


5^0 

1814. 

Tl<e Kin« 

iijaiKSt 

The Inliabi- 
tant^ of 

Ha s LINO- 
{iCLC. 


26 O. ». C. 33- 


Ava» 
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was recent. And tlie clause which directs that the 1814. 
award shall be inrolled and admitted in all courts as x^eKiNo 

legal evidence, would be nugatory if it were merely 

•1 !•./., . . Thelnhabi- 

evidence of the fact tliat such an award was made. tiuus of 

Haslino. 

Lord Eluenborough C. J.’ The general rule cer¬ 
tainly is that where a person is required to do an ac^ 
the not doing of which would make him guilty of a 
criminal neglect of duty, it shall be intended that he 
has duly performed it unless the contrary be shewn. 

Such was the principle which governed the decision in 
JVilliavis V. East India Company {a). But in this case 
there is negative evidence, viz. that the parish of Has- 
ling^dd have continued to repair, which does away the 
presumption that all has been duly performed, because 
if that were so they ouglit not to have continued to 
repair. 

Le Blanc J. The commissioners had only authority 
to ascertain the boundaries of the parish, so far as they 
related to the lands intended to be allotted. 

Bayley j. Tlie clause gives the commissioners 
power to set out the boundaries giving notice to the 
other parishes interested besides Harstotu The cir¬ 
cumstance of Haslingjicld having continued to repair 
after the aw'ard, raises a presumption that there had 
not been such notice as the act of parliament required. 

Damimer j. Ilasling Eeld have acted ever since tlie 
award as if no notice had been given which caUs on 
them to shew it has. 

Per Curianif Rule discharged. 


VoL. IJ. 


{a) 3 Eait, X9Z. 

PP 
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1814* 


fri.by, 

iOth. 


An attatiimenl 
llic 

slit 1 ill lor not 
biinginjj in ihe 
body after tlie 
defendant has 
surrendered 
is irregular, 
though the sur¬ 
render be not 
made until after 
the rule for 
bringing in the 
body has ex¬ 
pired. 


The King against Tlie Sheriff of MinDLKsEi: 
ill a Cause of Henderson v. Van TVredo. 

^JpHE rule to bring in the botly expired on Saiurdaij 
the 7th of Mag', on Monday the 9th the defendant 
surrendered and gave notice, and sin attachment was 
moved for on the next dsiy for not bringing in the 
body. And because the attachment wsis moved for 
after the surrender of the defendant. Ban mi: obtained 
a rule to set it aside for irreijuraritv. 

Poolnf shewed cause, and cited Ilex v. Sheriff'<>/' Mid¬ 
dlesex {a), that if tlie sherifl’ be once in eoiitempt it is 
not purgeil by the subsetpient render of the party. 

But Lord Ellenborouiih C. J. after conferrinor w ith 
the master, said that the master thought it irregular; 
and Baylcg J. dissented from the case cited (6), and 
asked wliethcr if the defendant had pcrfccteil bail, (and 
the render was equivalent to it) the plaintiff could 
afterwards have proceeded with his attachment. But 
he said the rule for bringing in the body having ex¬ 
pired when the attachment was obtained, it might make 
a difference as to the costs. 

Rule absolute without costs, 

{j, 8 r.K.'ij. 

S;;C aK:^ v ^Icrif 'f MiildUtfr. 7 T. 


r 
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Mollimg and others. Assignees of White and 
Others, (Bankrupts,) against'Q uckhoiaz. 

'I'HE defemlant was arrested and Iiolden to bail in 
trover under a judge’s order founded upon an affi¬ 
davit to tin’s effect: “ that one Schroeder as agent of the 
bankrupts (before their bankruptcy) purcliased goods 
for them winch were transmitted to tlie defendant to 
be b}’ liini shipped to tlie bankrupts at London^ that the 
defendaiit possessed himself of the said goods, and has 
refused t(} deliver them to the bankrupts before the 
bankruptcy, or to the assignees since, and has converted 
them to his own use as appears hy the books of account 
0/ White and others,- and by the letters of Schroeder 
and letters tf the plaintiffs, as this deponent believes” 

Marryai obtained a rule nisi to discharge the de¬ 
fendant on filing common bail for the insufficiency of 
this affidavit, his objection to it being that it contained 
no positive allegation of any conversion by the defend¬ 
ant, but only as it was matter of inference drawn by 
the deponent from the books of the bankrupts, and the 
letters of the agent and the plaintiff. 

Abbott, who shewed cause, contended, that the affida¬ 
vit in substance was this, that to the deponent’s belief 
the tlefendant had converted the goods; which was suffi¬ 
ciently positive, though he admitted from the omission 
ol the word and before as he believes there was some 
ambiguily whether the latter words were not referable 

P p 2 only 


1814. 


Friday, 
May aotli. 


An ailid ivit to 
liold to bail 
under a judge's 
order in trover 
by th** aeygiiecs 
r-f a bji.krup:, 
whikli stated 
“ that the de¬ 
fendant pos¬ 
sessed liiiiiself 
oi the goods, 
and J',,:s refused 
to deliver them 
and has cen- 
vertvd them to 
his own use, as 
arpears by the 
books of ac- 
ccu'it of tlie 
! aiikrupts, and 
by tlie le'ters of 

b. ft.'ie aijtiitj 

and letteis of 
I'laintilf's 
the deponent 
belitvcs” was 
hulden not to , 
be sufficiently 
cettain to shew 
a*convei,ioii; 
and therefore 
the Court dis¬ 
charged de¬ 
fendant on 
common bail. 

A supple¬ 
mental affidavit 
cannot he used 
to cure a defect 
in the affidavit 
to hold to bail- 
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1814. 

against 

BvCKUOL'i Z. 


only to a belief of what appeared by the books and 
letters, which he agreed would be insufficient. And he 
oficred a su})plenientnl affidavit. 

Lord Ellenboiiough C. J. Perhaps the refusal of 
the defendant to deliver the g<*ods would have be<*n 
sufficient if it were not for that which follows. The 
holding to bail under a judge's order was considered in 
Omcal^ V. Xtxirll (o), as an .Mithovity exercised by the 
Court of very ami.nt dau, i f the statutes 

that have been passed have proii’l-.r.- • the t’ourt from 
the exercise of that authority jiropno vigcjre, but have 
left the practice of arresting under an order of the 
Court as it stood before. 'J'he Court, therefore, when 
so extensive a power hnx been left, will look with 
extreme nicety to the terms of the affidavit, and if 
we find it defective in any one jiarticular, as if the 
matter of it be vouchetl b}* rtlbrence only to documents, 
ami not by the voucher and belief of the party, we 
shall not be inclined to act upon it. And as to the 
supplemental affidavit, the practice does not warrant 
that, but the party may agjun apply to a judge for 
an order to hold to bail. I am afraid this rule must 
be absolute. 

Le BlXnc J. It is necessary to have the substan> 
five belief of the party who deposes. 
f*cr Curiam, 


;a) 8 Fua, 364 


Rule absolute. 
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Ramsbottom and Others against Buckhurst. 

for use and occupation by the plaintifj^ 
claiming by elcgit, upon a judgment obtained by 
them against one Hawkins^ under whom the defendant 
was tenant (o). At the trial before Thmttson C. B. at 
the last assizes for Kent, the plaintiffs proved an 
examined copy of the record in the action against 
Ha-ackins, containing the judgment, the award of 
elcgit, and return of the inquisition. It was objected 
that the plaintiffs should have proved a copy of the 
writ of elcgit, and also of the inquisition. But the 
learned judge over-ruled the objection, and directed the 
jury to find a verdict for the plaintiffs, giving the de¬ 
fendant liberty to wove for a nonsuit. 

Accordingly, O/islo'U! Serjt. obtained a rule nisi for 
I hat purpose, and referretl to Gillt. Ez\ 9., that “ in 
ejectment upon an elcgit you must provt- not only the 
judgment, and by the judgment roll that the elegit 
issued and was returned, but also the writ of elegit by 
a true copy thereof, and the inquisition thereon,” and 
the passage goes on to assign the reason. The same 
doctrine is also laid down Bull. N. P. 104., a Saund. 
Williams's Ed. 69. c. in not. and Trials per Pais 
386. 5 cd. 

Best Serjt. and Many at shewed cause, and observed 
that the passage cited from Gilbert was not founded 

(n) Tlii« action was in case, there were three other actions in debt 
against tlirce i!ih*.r tcninls, in wliich the same point aros;. 

Vv 3 


S6s 

1814. 


Friday, 

May :oth. 

In an action 
by plaintiff* 
claiming under 
an elegit for use 
and occupation, 
ail examined 
copy of tlic 
judgment roll, 
containing the 
award of elegit 
and return of 
the inquisition, 
is evidence of 
plaintiff’s title, 
without prov¬ 
ing a copy of 
the elegit and 
of the inquisi¬ 
tion. 


upon 
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Ram ‘BorroM 
1<I (. Klil KST. 


upon any dccidctl case, and llicre is a qunpre at the 
end. “ because Jlo/i was then of a didcrent opinion, 
and was for aliowiii/; the entry of tlie roll to be good 
evidence that the elegit luid issued.” And the reason on 
which Half's opinion was fonncjl, viz. “ that notice on 
the roll of the being and return of lh<- f legit i.s as good 
evidence that such elegit was, as a cojw thereof,” is 
more correct than the other, viz. '• that the judg¬ 
ment roll is no more than a memorandum, that it was 
issued and returned, and .so the co)>v thereof is no 
evidence, being but a copy of that w hich i.=; but a copy 
or memorandum of the thing itselffor surely tlie 
entry on the judgment roll is something more than a 
copy, being the act of the court, and suncticmctl by its 
authority. And, therefore, unles.s il can be shewn that 
the defendant could insist upon the jirodnction of the 
writ itself, all that he can require is a copy of it ; 
and certainly a copy of that which has the sanction, and 
i.s the act of the C ourt, is entitled to as much rc.spect 
as a copy of the writ itself. In like manner upon 
an indictment for perjury, the postea is fcvidence 
that a trial has been had, but if the record has 
proceeded to final judgment, it is the practice to 
prove a copy of the plea roll which contains the 
postea, that being an acknowlerigtd entry of the postea 
by the act, of the Court, and iherehire equivalent to an 
original. 


Onslcm Serjt. and Knrm'Ii/s, contra, answered that 
Haifa opinion as it is given in Gtlb. Bv. seemed imt to 
be part of the original text, but rather as subjoined by 
the editor, and it is not noticed in books of practice, 

which 
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which say that the part}? must not only prove the judg- 1814. 
mcnt, and that an elegit issued and was returned, but ' 

1 1 . 11. ... . Ramsbottom 

al-so a c()j)y ol tf)e w'nt 01 elegit and the inquisition (a). 

And the elegit and inquisition are the very foundation B 
of tlie plaintiff’s title, wliich carve out the term and 
give the right of entry. 

Lord Ellenborough C. J. The judgment roll im¬ 
ports incontrovertible verity as to all the proceedings 
which it sets forth ; and so much so, that a party cannot be 
admitted to jilead that the things which it professes to 
stale arc not true. Would it be competent to aver that 
there was no such declaration or plea, or trial, or that the 
Court ilid not pronounce such judgment as stated in 
the record? I apprehend it would not; and therefore 
every part of the record as long as it remains on the 
liles of the Court must be taken to speak absolute 
verity. 

Le Ib.ANC J. The authorities only go to this, that the 
elegit and inquisition must bo proved, but (with the ex¬ 
ception oiGilb. Evid. and the note in JVillimns's Saunders, 
which says that he must produce a copy of the elegit and 
inquisition) they do not state in what manner they 
must be proved. 

Bayi.ey j. The act of the ecclesiastical court dircct- 
in<r letters of administration to be granted, is evidence of 
the title of the party to whom administration is granted 
without producing the letters themselves (6). Here 

{ui See a T/V/J Prjct. loi.i. 5 - A;'- 3 .to- 

{b) See f.lJeu v. Kdl!, 8 187. See also Duvis v. K'illi.uns, ij 

Eii:t, 131. Jtiiy V. Clark, ih. 138. «. 

P p 4 also 
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RaMSBiITTOM 

Bvckiilrst. 


also is the act of the Court awarding the elegit, and the 
Court will give <aw(imo^^^ts own entry that the re¬ 
turn was made. 


Dampier J. The passage from Bull N. P. says, 
that it is necessan- for tenant by elegit to prove the 
judgment, the elegit taken out, and the inquisition and 
return thereupon, and so the plaintiifs, ns it seems to 
me, have done here. It is precisely the evidence 
pointed out in Bull. X. P.y and a copy of the elegit and 
inquisition would not have lH*en such good evidence. 
Mr. Serjt. IVilliams in his note uses the word prutfurr, 
by tvhich he means jnmT, for he refers tt» this j»assage 
in BuB. X. P. 

Rule discharged. 


Frid/ty, 
Msj act)]. 


Bridgkr qm taniy &;c. against Richardson. 


The stat. 

3 y.t.c. J 2 . 
wliich prohibits 
persons fiom 
“ willingly 
taking, derstroy- 
ing, or spoiling 
any spawn, fry, 
or biooH ot 
any sea-Ash in 
any wenr 01 
other engine or 
device what¬ 
soever,” semis 
not to compre¬ 
hend shell-fish, 
and if it does, 
it means a 
taking for dc- 
struction, and 
not a taking of * 
oyster spawn 

for the pnrpMc of removing it to beds, for further growth aird maturity to make it 
marketable. 


J^EBT to recover a penalty of lo/., upon the stat. 

3 J. I. e. 12., for willingly, with a certaiit engine 
called a dredge, on the 13th of f 1813, taking 

in Chiccster harbour three gallons of oyster fry and spat; 
the same being sea-fish, and then of a .size unfit for 
food; 2d count, for a similar penally, for willingly, with 
a certain other engine called a drag, taking too 
bushels of spawn, and 100 bushels of brood of .sea- 
fish, to wit, of oysters, the same being sca-fish. 

At the trial before liichards B. at the last assizes for 
Sussex^ it was proved that the defendant who was a 


Colchester 



IN THE FiFI'Y-FOURTH YeaU OF GEORGE III. 

CokJicsfer fisherman, on the day stateil in t!ic declaration, 
was j»eeii dredging for oysters in Chichester harbour; he 
had dreilged about three gallons of brood oysters, 
besides old oysters. ’'J’iie brood oysters were young 
spawn, fit to be laiti down on beds to grow till they 
come to be oysters. In using the dredge, the fishermen 
must necessarily catch the largo and small oysters 
together, but the Stissex fishermen use to throw the 
small overboard. 7 ’hc small fish will thrive if laid 
down on proper ground, but you destrc'v the fish if 
you take the brood away, but tlo not destroy them by 
dredging. The defendant’s dredge was like others, ex¬ 
cept that the meshes were soinething smaller ; and he 
took the brood in question for the puiiiose of carrying 
them to Cakhestcr, to be laid down there on private 
lands for further growtli and maturity, and to make 
them marketable. Tiie counsel for the dcfend.nnt 
objecteil, ist, that the taking must be with intent to 
destroy, the contrary of which was proved; 2il!y, that 
the act of parliament a]>plied only to floating fish; 
n})on which a verdict was taken for the plaintiff for 
one penalty of lo/. on the second count, with liberty 
to the defendant to move for a nonsuit. 

Accordingly, a rule nisi was obtained for that 
purpose. 

Best Sei'jt., Couithope, ami Long, shewed cause, and 
first they denied that the act was confined to floating 
fish ; for the act speaks of sea-fish generally, and recites 
that the brood lies in still waters, and that those who 
use draw-nets, &c. do destroy the brood of all the sorts 
of fish aforesaid ; all which is applicable to this species 
of fighj and it is a valuable fish, and fit to be preserved, 

and 
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and therefore being within the misc^hief reeited in the 
act, it shall be included within the general words. 
Against the oUicr objection, tliev said the cnaetnietit 
on which this action was founded, prohibite«l the 
taking or spoiling, as well as the destroying any spawn, 
i>r brood of sea-fish, and tlicrefinv the taking is *)f itself 
a substantive offence, without l<H)king to the intent ; 
and su}?}K).sing the intent were material, yet here the 
intent being to remove the .spawn to another place, the 
taking i.s within the act, though done for the pur]K)se 
of its growth, because it apjH'ars by the preamble that 
the act intended the brood should have rest in the still 
waters where it is spawned to receive nourishment and 
grow to perfection there, and therefore the removal of it 
frtuii its natural bed with whatever intent is within the 
r.ct. And supposing it might be rcniovetl for the 
purpose <if farther growth, y^'t as that cannot be tloiie 
wiiliout ilestroying some p.ortion of it, the removal 
wouii! on that account alone be within the act. 

K.'ioiihfs contra, denied that the evidence proved that 
the necessary consequence of removing the spawn was 
to destroy .some of, it And as to the argument, that 
the taking was an offence of itself, he saiti the con- 
setjucnec of that would be, that oysters could never be 
taken at .all, for it was proved that the fishermen in 
taking the large oyster must necessarily take the small 
with it; and the throwing it backeannot ))urge theoffe’iicc 
if it be complete by the taking. And in construing 
this statute, which is a penal statute, the Court will 
give it a reasonable exposition, and in order to do that 
will look to the consequence that would follow- from 
its being literally understood; as it is stiid of the 

Bolognian 
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Bolofj^nian law, which enacted “ that whoever drew 
blood in the streets should be punished with the utmost 
severity,” and which was holdeii not to extend to the sur¬ 
geon who did so in pei-forming a necessary operation (a). 
So here the taking shall not be holdcn literally any 
taking, but a taking only that is destructive of or at 
least pernicious to the fish. Lastly,, it is clear, as well 
from the mischief recited as the prohibitions enacted, 
that the statute meant floating fish only. The statute 
recites “ that the brood is destroyed by wt'ars, draw'- 
nets, and nets with canvas, or like engines,” and then 
prohibits in the first place “ the setting up any new 
wear, or the willingly taking, tlestroying, or s})oiIing 
any spawn, &c. of sea-fish in any wear or other engine 
or device.” The prominent feature, therefore, both of 
the recital and enactment is the destruction by v.-ears, 
which are inapplicable to the taking of fish that have not 
the power of locomotion, anti consequently cannot be in¬ 
tercepted by wears ; and the words other engine or device 
in the enacting part, mean engine or device ejusdem 
generis. And so the penalty^ against fishing with nets of 
a smaller mesh than is there appointed, and the exception 
in favour of nets used for taking herrings, pilchards, &c. 
shew that it is floating fish, and not this species of fish 
which the act contemplates, inasmuch as it mentions 
and prohibits those means only that are fitU-d for the 
taking of floating fish. 

Lord Ei.i.enborou<ih C. J. This case has been 
argued by the learned counsel with their usual ability, 
and with a zeal which is natural and proper. Ru> 

(a) I Bl. Ccr.i. (si. 

upon 
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1814* iijion *1 fair construction of tin's act of parliament, 

' wlu'tlicr 1 1 >ok to tlic particular description which it 

Bptl' KR . ‘ 

ffives of the fish, or to the means which it recites to 
have b»*en used to destroy it, or to the end which it had 
in view, namely, the preventing its destruction before 
it received the benefit of a deposit in still waters to 
make it grow to perfection, in none of these points of 
view can I sec that what has been done in this ease is con¬ 
trary to the act. When I look to the usage as it is to bo 
found in the records of the court, upon (jucstions wliich 
have arisen toiiehinj^ the bvc-laws of the Milton 
fisheries, I find the habit of taking and removing spaw’ii 
is extremely ancient; there arc I believe charters in 
existence for effect dating that species of fishing, and 
which existed before the statute of Jac. i. What 
descriiHion of lish does the act mean by the brood of 
sea-fish ? Shell-fish is the projier descrijiticm of this 
species of fish, a term which is familiar to the legisla¬ 
ture. On looking at the acts of parliament, I find the 
terms floating fish and shell-fish (it), and that floating- 
fish is used in contradistinction to shell-fish (A}, and 
sea-fish synonimously with floating fish ; therefore it is 
fair to presume that If shell-fish liad been intended to 
be included in this act r.s well as sea-fish, the act would 
have so expressed it, by using the appropriate phrase 
lirood o£ sea-fish and siiell-fish ; but J do not find 
that shell-fish is ineiitione<l. What is the mischief re¬ 
cited in the act? “ That the brood of sea-fish is spawned 
in still waters, where it may have rest to receive 
nourishment and grow to peri’ection, and that it is there 

(fl) See 10 c'r 11 W. .v<-. 24. f/, Set C. 3. c. /i. s- 2. 

destroyed 
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destroyed by wears, draw-nets, &c., and that those who 1814. 

use draw-nets, &c. tio destroy the brood of all the sorts of ’ 

Bridge* 

fish aforesaid.” Now here the brood is not destroyed, against 
thoup;h some perhaps may be, in the process which is 
ailopted for taking it with a view to its ulterior preserva¬ 
tion. But the object is not to destroy but to preserve, 
and the process terminates in changing its place of depo¬ 
sit with a view to the more beneficial nourishment and 
growth of that species of fish to its perfection. Then 
let us look at the means by which the fish are said to 
he d«*btroycd, for one would think that the legislature 
in guarding against its destruction would prohibit those 
means which would be most likely to destroy. The 
first thing prohibited is the setting up any wears along 
the sea-shore or in any haven, harbour or creek, &c.; 
which are mentioned in the first instance as being the 
principal means of destruction. But did any person 
ever hear of oysters lieing destroyed by wears? And 
all the apparatus relates to floating fish, and particu¬ 
larly salmon; it is never apidied to the taking a species 
of fish that is stationary; and th.e words “ other engine 
or device whatsoever” must be some engine of destruc¬ 
tion cjusdein generis. Tlicn the statute speaks of 
draw nets under thrt'c inches mesh or any nets with 
canvassbut are oysters ever caught with such draw- 
nets or nets witli canvass ? It has been siud^ properly 
that tliey are caught with a peculiar net called a dredg¬ 
ing net. And is it to be conceived tliat the legislature 
should never have pointed at that species of engine 
which is the only luenns of piking the thing, if they had 
intended the protection of oysters, 'rherclure if we, 
consider the description of fish as given in the statute, 

i» 
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i8r.}. appears to be sca-fisli and not slicll-fish, the destruc- 

--- tion ot which is the inischiet’ complained of; or if wc 

look to the means by which that is said to be cficcted, 
' w'e find that they arc not the same as used lor the tahin<T 

• r • 

of this species of fish. Anil when we recollect that 
lor a great length of lime this spi'cies of fi.»h has been 
better prepared fur the consumption of the tnctroj)olis 
by this mode of removal and nourishment, I think 
that lookiinr at all these thiniis, we cannot consider 
oysters t-.s falling within the comprehension of the 
statute. 

J.i; Bl.anc J. I am of the same opinion. 1 think 
this action is tiot hjainiainablc for u.sing the engine 
described in the second count, 'i'he generality of the 
verm “ sea-fish” used in the act has distressed theargi;- 
ment and made it diflieult to define correctly what spe*- 
cies of fish the legislature had in contemplation when 
they used it. I do not know that we should be correct 
in laying it down that no sort of shell-fi.sh was intended 
by the act: perhaps it may be more correct to deter¬ 
mine this case on one ground only, >iz. that by the 
preamble and recital therein, that tlie brood of sea-fish 
is destroyed by wears, draw nets, &c. it means such 
engines only by which llie fish is usiiuJly destroyed, 
and that,the aet does not apply to engines, tlie u.-se of 
which may be said to be tor the preservation rather 
than the destruction of this species of fish. Although 
the enacting part has the words /ai r as well as t/rs/i oj/^ 
yet in a .sub.sequent part which i: 'n'es to tlie forfeiture 
.of ani/ net winch is under a mesh of a particular size, 
it adds, “ whereby the brood of sea-fish may be ilc- 
stroyed.” I conceive, therefore, the main object of the 

1- act 
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.u;t was to prevent the use of such engines as were 
calculiiteci lor the destruction of the lish. Here the 
object of tlic engine was not t(» take to destroy, but to 
})reserve. I think, therefore?, that aiibrds a ground for 
holding this case not to be within the statute; leaving 
it open to i'liture considi'ratitni, if it should be neces¬ 
sary, whether shelUfi^h may not be within the act if 
taken to be t!i strt)yed. 

li.vYELV . 1 . I am of the same opinion. I think the 
provision of tlie act i.^ referable princljially to fioating 
fish, and should have considered il dinicult to elecide- 
that it applies to shell-fish. Ihit this taking was ntit 
penal, which had l<)r its i/bjeet, iivit tiie de'straction, but 
that which the act Jiad in view, the prese/vation of the- 
fish. It appears that this was irot lake-n to be consumed 
before it was grown to perH'Clion, but ie> be preserved, 
ami n-ceive iit)urisl)ine‘nt, and come to a be?ttcr state 
than it would be in if aullered to remain in its na¬ 
tural bell. Oil this gremnd, therefore*, I think this was 
not a taking within the act. 

Damimi'ii J. 1 concur with the Court. I think the 
sense of the statute seems to be confined to floating fish, 
as \s ell by the manner in which it speaks of taking the fish 
as In tluit nart of the se*ction where it describes the nets 

* A 

or engines, which arc limited to such as are fit only for 
taking floating fish. But a time may hereafter occu;; 
in which it may be as well not to be encumbered with 
deciding that point. And there is no necessity that we 
should; for this seems to me not to be u taking to de¬ 
stroy so as to come within the act; lor otherwise the 
act, as it has been observed, would put an end to any 

taking 
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1814. 

Briocer 

Against 

Richardson. 


taking at all. It' the taking be an offence within it, it 
cannot be cured by the throwing it back again. But 
1 think the taking must be a taking not with a view to 
the melioration ol' the fish, which is the taking here, as 
appears on the eviilence, but a taking for the purpose 
of destruction. 

Rule absolute. 


S.!turJ>iy, 

May iist. 


Doe on the Demise of Mansfield agoimt 

Peach. 


MClicre laoJs J^JECTMENT. At the trial before IVtmd B. at the 
the^usToniich ^ last Lent assizes for tlic county of Northampton, a 


pei son or prr- 
sons, &c., as 
R. P. and T. P. 
should, during 
their joint lives, 
by any devJ or 
■writing' under 
both their 
hands and seals, 
to be by them 
duly executed in 
the presence of, 
and to he 
attested by two 
.vitnesses, limit 
and appoint, 
and until such 
appointment to 
the use ol R. P- 
foi life, re¬ 
mainder to tiie 
use of T. P- for 
life, and tliey 
by deed, signed, 
sealed, and dc- 
livticdbythrm, 


verdict was ftnind for the plaintiff, subject to the opinion 
of the Court upon the following case: 

Bv indenture's of lesisc and release (29th and 3olh 
Sepietnber 1782,) H) which itobert Peach, T'homas Peach 
(the defendant) described as eldest son and heir at law 
of the said i?. Peach, and John Mansfield (the lessor of 
plaintiff’), were parties, anti a recovery suffered in 
pursuance thereof, the prciuises in question were 
settled to the use of such person or persons, and for such 
estate and estates, uses, trust?, intents, and purposes, 
and in such parts, shares, and proportions, manner, 
and form, with or without power of revocation, as 
they the .said It. Peach and T. Peach should during 
their joint lives by any deed orwrithig, deeds or tvritings. 


in the p.f.s- i'.c; 

ot two \vic.iicsv;s, appnitiied the land to J. j\f., but the attestation indorsed on the deed, 
and subscribed by the witiKSscs, only specified that it was scaled and delivered by 
R. P. and T. P. in their presence, hut net that it was signed : Held that this was not a 
due attestatbn a:rtqi:in.d by the power; and that a subsequent attestation by the wit- 
nt- scs, after the dea'Ii ol R. certifying (hat the dvcd was signed as well as sealed and 
delevered in their pirsencr, did not cure the defect in the original attestation. 


under 
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wider both their hands and seals, to be by them duly 
executed in the presence of, ami to be attested by tveo or 
more credible •witnesses from time to time, give, grant, 
convey, direct, limit, or appoint; and for want of, 
and until such gift, grant, conveyance, direction, 
limitation, or appointment should be made, to the use of 
the; said It. Peach for his life, subject to an annuity, 
with remainder to the use of the said X. Peach for life, 
with several remainders over, 

I 3 y indenture of the 7th of June 1799 between the 
said It. and T. Peach of the one part, and the said 
J. Mansfield of the other part, reciting the above-men¬ 
tioned indentures and recovery, it was witnessed that 
in consideration of ^s. to P. and 7 \ Peach paid by 
J. Mansfield, the said R. and T. Peach by force and 
virtue of the said recited power aud authority, and of all 
anil every other power in that behalf, by that, their 
deed and writing under both their hands and seals, 
attested by and duly executed in the presence of 
the two credible persons whose names were indorsed 
as witnesses thereto, did limit, declare, direct, and 
appoint the said premises to the use of the said 
J. Mansfield, his heirsand assigns, to hold to him, his heirs 
and assigns, upon certain trusts in the said indenture 
mentioned. This indenture was signed, scaled, and 
delivered by R» and T. Peach, in the presence of the two 
witnesses whose names are indorsed on the deed, but 
their attestation is in the following terms: 

“ Sealed and delivered by the said Robert Peach, 
(being first duly stmnpcd,) in the presence of 

Thomas Martin. 
John Seale. 

Q q “ Sealed 
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“ Sealed and delivered bj the within named Thrmias 
Peachf (having been first duly stamped,) in the presence 
of us, 

rr. Hri/rick. 

John Billing.’* 

A fresh attestation now appears on the deed, under 
the hands of the same witnesses in the following 
words: 

“ We do hereby attest and certify, that the within 
written indenture at the time of the execution thereof 
by the within named Bobert Peach, was signed as well 
as scaled and delivered, by the said within named 
Bobat Peach in our presence. As witness our hands, 

Thomas Martin. 
John Seale.” 

“ Wc do hereby attest and certify, that the within 
written indenture at the time of the execution thereof 
by the within named Thomas Peachy was signed as 
well as sealed and deliver(*d, by t})e said within named 
Thomas Peach in our presence. As witness our hands, 

W. TleyricJc. 

John Billing ” 

but this attestation was not made until after the death of 
B. Peach. 

The question for the decision of the Court is, whether, 
under the forgoing circiunstances, the pow er contained 
in the deed of 30th of September 1782 was w'ell exe¬ 
cuted by the deed of Jwic the 7th 1799; if it were, the 
verdict to stand; if not, a nonsuit to be entered. 


Beader for the plaintiff made the same two points in 
support of the validity of the execution tliat were made 

in 
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in Wright v. Wakefurd (a) viz. that the attestation was 
according to the power; or if not, that it was made good 
by the subscKjuent attestation; only upon the first point 
he endeavoured to draw a distinction between the 
two cases, from the difference in the wording of the re¬ 
spective powers in each. Here the power is, “ by any 
deed or writing under their hands and seals, to be by 
them didy executed in the presence and attested by two 
or more witnesses it does not, therefore, require that the 
signing should be attested, but only that the execution 
should. It is true that the deed or writing must be 
under their hands and seals, and so the deed is ; and 
it also appears upon the face of the attestation that it 
was duly executed in the presence of two witnesses; 
therefore the power has been strictly pursued. But in 
Wright V. Wakeford the power was, “ by any writing 
under their hands and seals, attested by two witnesses,” 
which could only mean that both signing and sealing 
should be attested, and one only was attested; there¬ 
fore a very main distinction results from the different 
wording of the two powers. But supposing that dis¬ 
tinction to fail, then he argued upon the sanu; grounds 
and authorities that were relied on in Wright v. Wake-^ 
,fordf and from analogy to the statute of frauds re¬ 
specting the attestation of wills (A), where the words 
being, that it « shall be attested and subscribed in the 
presence of the devisor,” yet it is held that the attesta¬ 
tion need not express that it wixs in the testator's 
presence; and in addition to Brics v. SmitJi (c), he 
cited Hands v. James (d), and Croft v. Pawlet (e). He 
also insisted upon the weight that was due to the 
opinion of the chief justice in Wright v. Wakeford. 

(a) 4 Tautt.zii. (i) Z9 Csr.x. c.3. S-S- (f) i 

V) C*m. ^.531. {e) Str.tiog. 


1814. 

Doe 

agaimt 

PCACU. 


Q q 2 


Denman. 
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Denman^ contra, denied tlie force of tlie dislinction 
taken, because, he said, that here the meaning of the 
words “ tt> be duly executed and attested” was that the 
deed shotiid be executed with all the forms jirescribed, 
and such forn-is attesteil; and one of those forms is, that 
it should be under the hands of the parties. And 
upon tlie main points he also referred to the arguments 
and authorities relied on in v. JVahJbnIy and 

insisted that the opinion of the three learned judges in 
that case was of more weight upon the (juestion of law 
than that of the chief justice, and that a substantial 
compliance with the power was not enough, but it must 
be pursued strictly. 

At the conclusion. Lord EUaihorctigh C. J. said, that 
out of respect to tlie opinions of the learned perstins be¬ 
fore whom the cjuestion in JVrjght v. Walrjord was 
agitated .and determined, as well as with a view of 
forming their own judgment in this case, the Court 
would take time to consider. The question seemed to 
be reducc-d to iliis, namely, what was ‘.he meaning of 
the words “ to be duly executed” in this power, wliether 
signing and sealing was n.eant by them, or otily an 
execution in the ordinary sense of the word. 

C///'. adr. xmlt. 

« 

Lord Ellenbohough C. J. on this day delivcrtKl the 
judgment of the Court in substance as follows: After 
having stated the facts of the case, and that the CTourt 
would consider it as a question upon a special verdict, 
\the panic's having previously intimated their wish that it 
should be converted into a special verdict,) His Lord- 
ship said, the question for our decision is, whether under 

the 
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the ft)repjoing circumstances the power contained in the 
deed of the 30th September 1782 was well executed by 
the deed of the 7th oi June 1799; ifit were, the verdict 
to stritid; if not, a nonsuit to be entered. And the 
questions in this case are in effect these: ist, whether 
the original attestation is good; and, adly, supposing it 
not tt) be good, whether it is cured by the subsequent 
attestation. As to the first, it has been attempted on 
the part of the plaintiff to distinguish this case from 
ll'ri'r/u V. WakeJ'ord; it has been said, that as the 
power is worded here, the deed may be duly executed 
in the presence of two witnesses without the parties 
putting their hands and seals to it in the presence of the 
witnesses, and therefore the attestation may be good 
without its being extended to the signing of the parties. 
But it seems to us that to make a due execution of the 
power, there must be a making of an instrument with 
all the forms required by the power, and that there 
mu!>t be an attestation of its execjition witli all those 
forms. The intLiition of the parties was, that the 
attestation should be co-extensivc with the things re¬ 
quired to be done, and this makes the case directly 
the same as IViight v. Wakeford; upon which, not- 
withstamling the respect we feel for the opinion of the 
chief justice, we think that of the three other judges 
entitlcil to more weight, as being more consonant with 
the rules and principles of law. The objection is 
certainly not to be favoured ; but it the question be 
whether it follows as a leg:il consequence that an 
attes-tation of the sealing and delivery of a deed is an 
attestation of the signing, we are bi)und to answer, 
that it does not. The ground on which our opinion 
is formed, is so fully stated by the three judges in their 

Q q 3 certiiicatc 
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1814. certificatp in IVrighfv. 1 Vnkrfor{lf that it is not ne* 
ccssarv to tlo more than refer to tlicir opinion. Vpon 
rto,;,.*,' tlie otlior point, wc think that it is not cured by the 
second attestation made after the deatli of one of the 
parties. It is not ncccs.-arv to enter into the (juestion 
at what precise time an attestation must be mad«‘: but 
it seems difllenlt. if not impossible, to say, that an attes¬ 
tation subsequent to tlie deatli of one of the parties 
should give lui operation to their act, winch it had not 
during the life of the parties. And upon this point 
also the case of JVyight v. IVakr/hrt} is an authority. 

Positv to the dclcndaiif. 


Gordon’s Case. , 

A/ ajJ. 

Applicatinn QOPDoy was in custody in Nrdgate under a 
corpus undM Warrant of Lord Elicnbcnmghy for not surrendering 

f!'i4a ought to ® commission of bankruptcy. Abbott moved, upon 
stat. 43 G. 3. r. 140., for a habeas corpus to bring him 
Court. before the commissioners of His Majesty’s customs, to 

be examined touching a matter depending before them. 

Le Blanc J.(the only judge in Court,)upon reference 
to the statute, thought that the application ought to be 
made to a judge out of Court, and so Abbott took nothing 
by his motion. 
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Tlie King against W. Smith. 

JNFORMATION in the nature of quo warranto 
against the defendant for exercising the office of 
mayor of tiie borougl» of Colchester. 

Plea,—that the King by letters patent (9th September 
17^3) constituted the borough of C. a free borough, 
and that the free burgessess should be a body corporate, 
by the name of the mayor and commonalty of the 
borough of C'., and by that name should have 
perpetual succession; and that there should be chosen 
out of the free burgesses one mayor, ii aldermen, 

18 assistants, and 18 common council; and that yearly, 
on the first Monday after the feast of the decollation of 
St. Jolni Uaptht^ the free burgesses, or the major part 
of them, (except as in those letters jiatent was afterwards 
excepted,) should nominate two of the aldermen as for 

liquors, and by that means disqualified by 26 G 2. f. 13. from concurring in granting 
licences, was not disqualified from being elected mayor. 

li defendant sets out a charter authorizing the election of a mayor in two instances 
only, viz. on the annual charter day and on the mayor’s death within the year after 
he i-i sworn in, and pleads, that the office of mayor became vacant, without shewing how 
it became vacant, it cannot be intended that it was a vacancy within either of the 
instances named, nor that in instances not named there was to be an election in the 
mode prescribed in the instances named. 

A mandamus directed not to a corporation by its corporate name, but to more persons 
than arc by the charter required to do the thing enjoined by the mandamus, seems ill. 

If 3 corporation consist of a definite number of ayermen, of whom the mayor is 
one, and it is pleaded that the office of mayor became vacant, it is not to be inferred 
irom thence that the number of aldctmcn did not remain complete; and therefore the 
plea averring an election by the residue of the aldermen, which might consist of ic or 
less according to the ciiciimstance, whether the vacancy of mayor made a vacancy of 
alderman, it was held a good replication that only five attended ; for it was matter of 
rejoinder that under the circumstances 6 vc were a majority •- secus where it was 
pleaded that the mayor died, for there the presumption was, that there was a vacancy of 
alderman. 

WI.erc a charter authorized the election of a mayor on the chajfter day, with power 
to the mayor to hold over, and on the mayor s death within the year after his election 
and swearing in, and in the mean-time the alderman next in order to officiate as mayor: 
Held that in the case of a mayor’s holding over and dying more than a year after his 
election and swearing in, the charter did not authorize a new election of mayor, nor the 
aidcrmaD next in ordei to officiate as mayor; but it was casus omissus. 

Q q the 


Monday, 

May ajd. 

Where a 
charter of 
incorporation, 
ordained 
that the mayor, 
&c. should 
yearly be 
chosen justices 
within the 
borough, and 
that the said 
justices should 
not permit any 
one to retail 
ale or beer 
within the 
borough, with¬ 
out a licence 
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hands of two 
of the said 
justices, where¬ 
of the mayor to 
be one; Held 
that the de¬ 
fendant who 
was a dealer in 
spirituous 
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tlic mayor, and the residue of the aUlernien or tho 
major part, after that nomination, should elect one of 
the aldermen so nominated to be the niavor, wlio should 
be sworn in at the Mir/u/rlii.'us ilay fc»llowinfr beliue the 
last mayor, and the residue of the aldermen, assistants, 
and ecmnion cinmeil, or st> many of tin ni as should 
be tlien pnseni, of \\lHim the last mayor, if living, (t> 
be one, and should afierwe.nls exeeul<‘ the oflice of 
miivor tor one vear tlien next following, and thence 
until anollier jierson should be duly elected, jireferred, 
and sworn, and so from year to year forever; and if 
the mayor should die within the year after his election 
and swearing in. then at a conveniint time, not to be 
protracteil by unnecessary delays, the free Imrgesses, 
(except, ixe.) or tin' major part of them, should 
nominate two of the aldermen, ai;d the residue of the 
aldermen not nameil, or the major part, should elect 
and swear one of the aldermen so noininalt'd to be 
mayor, vho sliould exercise the ollice during tin re¬ 
mainder oi' the _Mar, and thenceforth until another 


person should be duly elected and sworn in. and in the 

mean-time. t!;e alderman lirst in order alter the mavor 

« 

sf) dving, (wlio should be in the borough during the 
vaeaijcv of such mavoraltv.'' should olliciate as mavor, 
ami so from time to time, as often as the ctise should 
so happen,•lor i‘\ er. 'llu' jilea tlien stated, that the 
King nominated a jii ison t<» he the lirst and modern 
mayor, other persons to be the 18 assistants, and 
the common council, one to be the lirst high- 
steward, tiiul another to be the lirst reeortler, and that 
(he jierson nominated as msiyor should continue such 
until the next feast of the tlecollation, and until 
another maj'or should be sworn in, and alter his 

inayorafty 
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mayor.'ilty should continue one of the aldermen next in 1814. 

order after the mayor during his life, unless removed for - 

reasonable cause; that the then burgesses accepted the 
said charter, and tliat on the iir&i oi Jaiiuanj 1813 
the o/iice of jiiayor being vacant, (not stating how or in 
^\hat manner it became vacant,) one Bridge usurped 
ihe office, and that in Ilil.'V. 1813 an information in 
nature of quo warranto was exhibited against him for 
such u>urpation, upon which jiuigment of ouster was 
given in tliat term; that on the iith May 1813 
a mandanuis issued, directed and delivered to the 
al<!i'nnen and commonalty of the borough of C., which 
reciting (inter alia) the proceedings and judgment 
agaiii't Isridg, . and that tlu* office of mayor was then 
vacant, coinmancied the aldermen and commonalty of 
ilic bi)r( Uiili, and every of them luvving a right to vote, 
or to do any other act necessary to the eh etion of a 
iiiayor, on the 2 ;th of May tlien instant, to assemble 
and proceed to the election of a maytn- lor the residue 
f.f one whole year, to be computed from the feast of 
St. Mir/iarl then hi'-t, according to tlie form of the 
cluuler, and that such of them to wiiom the same 
.->honld of right belong, shoulil administer the oath and 
admit the jierson elected; that on the 22d of Maya. 
jiotice in writing of holding the assembly was affixed 
at the Mooliiall in the borough, by the persyu who had 
been appointed for that purpose by this Court; that 
on the 29th of May an assembly of burgesses was duly 
held, at which Jf'.‘/rgew/an alderman, and the person 
wlio having a right tt) vote was the nearest then 
present in office to the mayor, presided, and theru- 
upou the free burgesses (except, Stc.) nominated the 
defendant and one U\ Syarling then being ahier- 

men. 
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men, and that the residue of' the aldermen elected 
the defendant to be the mayor for the residue of 
one whole year, to be eoinjnilcd from the feast of 
St. Michael then last ; that the defendant was duly 
sworn in before the said Jl'. Argent^ and the resi¬ 
due of the aldermen, assistants, and common council, 
and bcin" so sworn was admitted for the residue of one 
whole year, &c. according to the exigency of the writ. 
By means of which several premises he became mayor, 
and exercised the office, &c. 2d plea did not differ in 
substance from the first. 3d plea, that on the day 
appointed by the charter in the year 1809, at an 
assembly held for the purpose of electing a mayor, 
the free burgesses duly nominated the defendant and 
IV. Phillips^ then being two of the aldermen of the 
borough, to the intent that the then mayor and the 
residue of the aldermen, or the major part, should 
elect one, and that they duly elected the defendant to 
be mavor for one \ear from Michaelmas next; that he 
was duly sworn in, and admitted into the office; and 
thsit after the defendant’s election there was not any 
other person elected and duly sw'orn into the office, &c. 
4th Plea, that on the cliarter tlay 1807 the free bur¬ 
gesses nominated Thomas Hedge the younger and 
IV. Phillips, two of the aldermen, to the intent, &c 
and that Hedge was elected mayor for one year from 
Michaelmas next, and from thence until another per¬ 
son should be electetl; that Hedge was sw'orn in; that 
a!:erwards and before any other person was duly elected 
and sworn Hedge died, to wit, on the ist Jamuiry 1811, 
wherebj' the office of mayor became vacant, and that 
during the vacancy Bridge usurped and was ousted, 
and so the plea went on to allege tlie election of the 

13 defendant 
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defendant under the mandamus, as in the first plea. 
The 5th Plea stated as in the 4th the election of T, 
Hedge the younger as mayor: his continuance in office 
and death on tlie rst of January 1811; and that by 
tlie death of. Hedge the office of mayor became vacant; 
that from Hedge'?, death until the supposed usurpation 
by the defendant no other person was elected into the 
office of mayor, and that the defendant was the aider- 
man the first in order wdio was in the borough after the 
death of Hedge., and as such by virtue of the charter 
was entitled to officiate as mayor, and by that warrant 
he exercised the office, &c. 

Replications to the ist plea, after setting forth 
a provision in the said charter, wliich ordains that 
the mayor, recorder, the alderman who was last 
mayor, and two other aldermen, shall be yearly 
chosen and sworn justices of the peace within the 
borough, &c. and that the said justices should not 
permit any person to retail ale or beer, hopped or 
unhopped, within the borough without a licence in 
writing under the hands of two of the said justices, 
whereof the mayor was to be one; ist (a), that at the time 
of the defendant’s supposed election to the office of mayor 
there were present only five aldermen (naming them) of 
the borough, exclusive of the defendant and Sparling, 
the persons in the plea alleged to have been nominated, 
and that the defendant’s election tvas made by these five 
aldermen only, zdl}’, that the defendant, at the time 
of his nomination and election, was and still is a seller 
of and dealer in spirituous liquors, and interested in the 
said trade or business, whereby and by force of the 

(<») Their were many replications concluding to the country, so 
that what arc here given as the 1st and 2d replications to the 1st plea 
were on the record the 11th and tith, and so of the rest. 
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1814. statute tlic defendant was and stiil is inca])abU% and 
liad no power to ijrant any licence to any person for 

Tiitr Kino p* . .1 

sellinj; alo, beer, or any other liijuors by retail, by 

W. itMl 1 , * * 

reason of which premises the defendant was and still is 
disi|ualilied from beaig nominated or elected to the 
oftiee of mayor of the said borough, and from holtling 
or exercising the same, or any of the liberiies, privileges, 
or franchises belonjiinjx thereto. 

Demurrer to these rejilicatiotis assigning for cause 
to the 1st, that it did not appear that the five ahlcr- 
men therein mentittned, exclusive of the diTendaut and 
were not the residue of the aldermen after the 
nomination in theplea alleged, .‘similar replications to the 
second plea, and to those replications similar demurrers. 

Replications to the 3d plea, 1st, that or.ly five aider- 
men, exclusivo of the defendant and Phillips, the persons 
alleged in the plea to have been nominated, were pi'e- 
sent at the defendant's election, and that the election 
of the defendant was made by those five only; adly, 
that there were present at the nomination of the de¬ 
fendant and Phillips^ oidy seven of the .assistants; 3dly, 
that there were present at the nomination of the de¬ 
fendant and J^hillips only seven common eouneil-inen; 
4lh, same as the last rejilication to the* ist plea. 

Demurrer to these implications, assigning for cause, to 
the 1st, that it did not appear that the five aldermen 
llierein mentioned, exclusive of the defendant ami ZV// 7 - 
fiytSjWere not the residue of the aldermen after the nomin¬ 
ation in the plea alleged. To the 2d and 3d, that it did not 
appear by those replications that the seven assistant.* and 
se^en common council-men therein respectively mentioned 
were not respectively the major parts of the assistants and 
common council-men for the time being, and also that 

8 those 
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those replications are iinmatcria!, inasmueli as it is not 
re(]uireil by the charter that any of the assistants or 
cuiuniou coi:ncil-njen should be present at any assembly 
to be li.’kl lor the nomination and election ol’ a niavor. 

Re})licntions to the 4th pha, similar to those pleaded 
to the /irst [)Iea, aiul similar demurrers to these replica¬ 
tion";. 

Replications to the 5tli plea, 1st, that ITcd^e did not 
die at any time witiiin tiie year, after he had been 
eUrted and sworn iati» olViee. 2d, same as the hist re¬ 
plication to the 1st plea. DvT.mrrer to the<e n-plica- 
lioMs. 

Joimler upon all llicac demurrers. 


1814 


'i'he KiNCi 
W. SMI't H. 


ScaHtit^ for the defendant, made several points upon 
these demurrers in support of the ilefendant's t‘lection; 
and 1st, as 10 the last replication to the 1st plea, which 
was pleaded also to each of the pleas, and whiirh resteil 
upon the inelijpbility of the defendant to the oliice of 
mayor, by reason of his being a dealer in spirituous 
liijuors, he denied that this was any ohjection to hi*- 
eligibility. It is true that the stat. 16 G. 2. c. 13,. 1 

prohibits a justice of the peace who is a ilealer in spi¬ 
rituous linuors from granting licences to sell ale or beei 
by r!.-t.iii, but it has 110 relation to corporate offices, 
and therefore though it would I’estrain the defendant as 
long as he continued such dealing from granting 
ule licences, it does not disqualify him from being 
elected mayor, being passed diverso intuitu. And 
though at the time of his election he be a dealer in 

O 

spirituous liquors, it does not follow that he will con¬ 
tinue so, when he enters upon the duties of his office. 
Besides, how can the Court take notice as a matter of 

law', 
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law, that the ofRcc of mayor cannot be executed with¬ 
out exercising this function ; non constat that in the 
course of his vear there will be any occasion for a 

*f * 

licence; and if tlicre could be any doubt upon this 
statute, the 39 Cj. 3. r. 86. a‘. 3. has removed it, by 
enabling the justices for the county to act in such cases 
where the corjKmilc justices are dis(]ualified from acting, 
adiv. Against the first replication to the ist ami 2d 
pleas, he argued thus: the plea alleges that the office of 
mayor was vacant, consequently there could be but 
11 aldermen, from whom the two nominees being sub¬ 
tracted, five would be the majority of nine, the residue 
after the nomination ; or if those words mean the resi¬ 
due at the time after the nomination has been made, 
not excluding the nominees, then five with the two 
nominees would bo the major part of ii, the whole 
number. Perhaps, how'ever, it may be said that it 
does not follow because the office of mayor was va¬ 
cant that there must necessarily be a vacancy in the 
number of aldermen: that the mayor mi<iht cease to be 
mayor without ceasing to be alderman, so as to reduce 
the number to 11. But the office of mayor could only 
become vacant by death, forfeiture, as by committing 
felony, &c., which would actually vacate the other, 
or by resignation, which it might be argut'd would be a 
virtual resignation of the other; but at all events the 
Court w’ill intend that the vacancy happened in the na¬ 
tural course, by death, for which the charter makes pro¬ 
vision ; and if it were otherwise the replication ought to 
have gone farther, and stated that five were not the 
majority; for if there be any case in which five might 
be the majority, tlie Court will intend that case. 3dly, 
in support of the 1st and 2d pleas, to wliich it was ob¬ 
jected 
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jected tliat tlic mandamus was misdirected (a), he argued, 
that supposing it should liave been to the aldermen 
and commonalty, except as in the charter is excepted, 
and not to the aldermen and commonalty generally, 
yet the objection came too late after the writ had been 
executed ; for which he cited Rex v. Mayor of York {h\ 
Rex V. Mayor Rippon (e), Rex v. Bailiff's qf lpsrjsic/i [d); 
and in Rex v. Mayor (ff Hereford (e), where the mayor 
only was to admit, and the writ was directed to the 
mayor and aldermen. Holt C. J. (though the other 
judges differed) thought the word aldermen w-as sur¬ 
plusage, and the writ well enough. Also in Rex v. 
Mayor of Abingdon (f) Holt C. J. said, that “ if the writ 
is directed to the corporation it is good; but if it be 
directed to those who by the constitution of tlie corpor¬ 
ation ought to do the act, without doubt it is good also.” 
And this being a mandamus after the stat. 11 G. i. c. 4. 
it required the members or persons of the corporation 
having a right to vote or act to proceed to the election, 
and, therefore, notwithstanding any misdirection, could 
not go beyond the powers given by the act, so that no 
mischief could ensue from it. 4thly, against the i st repli¬ 
cation to the third plea, he contended that whatever the 
case might be when there was a vacancy in the ofiice of 
mayor, yet it was clear that as long as there was a 
mayor there could be but 11 aldermen entitled to elect, 
and, therefore, in such case five must be a majority of 
the residue, after deducting the two nominees. The 
two next replications he insisted were immaterial, be¬ 
cause the charter did not require the presence eitlier of 

(«) The same objection also applied to the 4th plea. 

( 1 ) S T. Je.74. («) Sa/t.433. (d) Hid, 434. 

[e) Salk. 701, [f)lI,d.J{ay. 5 ^ 

die 
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1814. ilic as^istants or cointiion council at the noniiiuiliun ; 

and tliosL* replicntions were abandoned on the other side. 
The Kivc . ‘ 

Jthly, ilgainst the ist replication to the 4th plea, he said 
that here the plea alleged the death of the mayor as the 
cause of the vacancy, and therefore, whatever might be 
the case on llie ist plea, here it must be [)resuined that the 
office of aUlcrmaii was also vacant, unless the contrary 
were shewn. And in support of tlu' 4th plea, and in an¬ 
swer to the 1st replication to the 5th [ilea, which turned 
upon the same argument, he contended that the provi¬ 
sion made in the charter, for the electimi of a mayor in 
the event of the mayor’s death, as well as for the ahler- 
man first in order officiating as mayor in the interval, 
was not to be confined to the single case of the mayor's 
dying within the year. It may be urged, if the con¬ 
struction is to be according to the letter, that the 
charter says, if he should die “ within the year after his 
election and swearing inbut, according to the sjiirit 
and substance, that must mean within the j-ear of his 
mayoralty, whatever year that may happen to be. The 
charter provides for his holding over until another is 
elected; if he holds over he commences a new year, 
and that becomes the year of his mayoralty, and so of 
every succeeding 5’car which he shall happen to hold 
over, toties quoties; otherwise this inconsistency would 
follow that the charter which has carefully provided for 
the election of a mayor in one event of the mayor’s 
dying, and for the mayor’s holding over till another is 
elected, meant to make no provision at all in the event 
of his dying whilst so holding over. To maintain such 
a construction would be to hold that he was lawful 
mayor for one purpose and not for another. And here 
the mayor not being returning olRccr within the stat. 

9 Ann. 
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9 jinn. c. 20. s. 8 ., might be re-elected for the ensuing 
year, or what amounts to the same thing, might be con¬ 
tinued without the form of an election; and can it be 
said tliat such second year would not be the year of his 
mayoralty as well as the first year ? And supposing this 
to be a case unprovided for by the charter, yet the 
mandamus will cure it, because since the statute (a) the 
Court has power to interfere in the events stated upon 
the two fii*st and fourth pleas; and even at common law, 
according to Bea- v. Mayor of Tregony (b), the Court will 
compel an election upon the death or removal of the 
mayor in being; which applies to the fourth plea. 
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Richardsonf contra, upon the first point said, the in¬ 
tention was clear ui>on the words of the charter, that 
the mayor was to be an essential party to concur in 
granting licenses, and it was equally, clear that the 
defendant came within that description of persons 
whom the stat. 26 G. 2. prohibited from so concurring. 
Therefore at the time of granting the charter the de¬ 
fendant could not have been elected mayor, because he 
was incompetent by reason of his dealing to perform all 
the functions of that office; upon the same principle 
that a person who fills one office, the duties of which are 
incompatible with another, cannot be elected to that 
other, or if he be elected, it will avoid his fofmer office. 
And as to the possibility that he might cease to be a dealer, 
the answer is, that the corporate functions are not to 
be kept in suspense; and besides, the validity of his elec¬ 
tion depends not upon whether he may possibly ijualify 
himself aOerwards, but whether he be qualified or not 


(a) II C. I. C.4- 

VoL. II. 


Rr 


at 



SP 4 

i8i4* 

The Kino 

egcir.st 

V.JJMITU. 


CASES IN EASTER TERM 

at the time of election. As to stat. 39 G. 3. c. 86. ita 
sole object was to supply a competent number of jus¬ 
tices for the granting licenses, w here corporate justices 
were incapable of acting, that thepublic revenue might not 
be injured. Upon the second point he maintained that 
the Court would intend primu fade that the corporation 
was full, and if so, the number of aldermen must be taken 
upon the first and second pleas to have been i 2, because 
those pleas alleging merely that the office of mayor was 
vacant, it did not follow' that that of alderman must be 
also vacant; and therefore the replication to those pleas 
w'hich stated that only five aldermen were present, ex¬ 
clusive of the nominees, shewed that the election w'as 
not made by a majority. Upon the third point, he in¬ 
sisted, that as the niandamus was directed neither to the 
corporation by its corporate name nor to the persons 
who were to do the act, it was ill. The mandamus 
ought to pursue the words of the charter, and no 
words of equivalent import can be substituted, much 
less, where a charter introduces aii exception, can words 
be sufficient w'hich import that there is no exception. 
In Rex V. Mayor of Hereford (a\ Pov:eU 5 . said, “writs 
ought to be directed to those, and to those only that 
are to obey the %vritand that case is an authority to 
shew that if directed to more, tlic writ is bad. And as 
to this objection coming too late, tlic cases cited upon 
that point only go to this, that after a mandamus issued, 
and execution returned which is insufficient, those to 
w'hom it is directed shall not aver that the writ was mis¬ 
directed, for that by the return they have admitted 
fhemsclves to be the persons to whom it was directed. 
But tliat is a very different case from the present where 

(«) Salk. 701, 


the 
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the objection arises upon a quo warranto. Upon the 
f(jiirth point ho admitted the replication was not an answer 
to the plea for the reasons urged on the other side. 5thly, 
rie contended that the niayorwas an essential and integral 
part of the elective asscinbly for the choice of a mayor, 
except in the case provided for by the charter, which was 
limited to the single event of the mayor’s dying within the 
year from his swearing in; and in like manner also the 
power of the alderman first in order to officiate as 
mayor was limited to the same event ; and such 
wa-, not only the true construction of the words 
according to the letter, as it was admitted, but accord¬ 
ing to their fair and necessary import; and therefore 
tlu' present was a case miprovided for by the charter. 
And he denied that the mandamus, supposing it to be 
well directed, would lie on stat. 11 G. i. c. 4., except in 
case where no election is made, or one that is void, on tlie 
charter day or on the day after. And at common law, 
the Court held in licx v. Mayor (>f 'I'regony {a) that 
they could not compel them to chuse a mayor on 
any other tiny than the charter daj', though they 
added, unless upon the death or removal of the mayor 
in being; but it does not follow from thence that the 
Court meant that in all cases of death or removal they 
might interfere, but only that they might do so with 
rel'erence to the charter then in debate. 

Cur. adv. vult. 

Lord Eti-ENBonoutiii C. J. on this day delivered 
the judgment of the Court. This we.s an inforaation 
in the nature of quo warranto, exhibited against 
the defendant as mayor of Co/c/ics/er, to which the de¬ 
fendant pleaded fiv'e pleas. 'I'he first plea stated a 

(./) 8 M - J . 1:9 
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charter of 3 G 3., incorporating the borough by the 
name of “ the mayor and commonalty of ihc borough 
of ColchcsfeTi in the county of Essex,” and appointed a 
mayor, who was also to be an alderman, and eleven 
aldermen, and provided for the election of a new 
mayor in two instances, viz. upon the charier dap, or 
upcni the mayor's death -xithin the year after he had been 
elected, preferred, and sw orn in. 'J he charter day 
was the Monday after the decollation of St. John the 
Baptist, when the free burgesses (except as in the 
charter is excepted) were to nominate two of the 
aldermen, out of whom the mayor and residue of the 
alilcrmcn were to choose one, the person chosen was to 
be sworn in on Michaelmas day following, and was to 
continue in office for one year then next following, 
“ and from thence until another person should be duly 
elected, preferretl, and sworn in.” The provision in 
the charter fi)r an election upon the death of the mayor 
‘U'ithin the year after he had been elected, preferred, and 
sworn in, required that at a convenient time after his 
death, not to be protracted by unnecessary tlclays, the 
free burgesses (except as in the charter were ex- 
ccptetl) should nominate, and the residue of the aider- 
men not named, or the major part of them, should 
elect, and in the mean-time the alderman first in order 
after the ftiayor so dying should officiate as mayor. 
\Vhcthcr the charter contains any provisions for filling 
up the office of mayor upon vacancies of other de¬ 
scriptions, viz. vacancies by resignation, amotion, or 
deatli after flu* year, or bctw'cen the time of election 
and swearing in, or whether the two instances above 
specified, i. e. of the ordinary annual election, and of 
election upon the mayor’s dying within the year, are 

10 the 



IN THE Fifty-fourth Year of GEORGE III. 


597 


Uic only instances in \vliicb the charter provides for 
lining up the ofHcc, tlic plea does not state, and of so 
much of the charter only as is stated in it can we 
judicially take notice, nor can we intend any thing 
further to be contained in it. The first plea then states 
that the office of mayor being vacant, one Bridge 
usurped, who was removed by a judgment of ouster, 
on a quo warranto information exhibited against him, 
and that a mandamus issued from this Court directed 
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to tlic aldermen and commonalty, &c. enjoining them, 
and every of them having a right to vote, or to do 
any other act nt*cessary to the election of a mayor, to 
assemble and proceed to an election; and that they 
accortliiifflv assembled and elected the defendant. The 
second plea does not materially differ from the first 
already stated. To these pleas, there are two replica¬ 
tions to which the defendant has demurred, one repli¬ 
cation states, that only five aldermen were present at 
the defendant’s election ; the other, that the defendant 
was a dealer in and seller of spirituous liquors, and by 
that means disqualified from concurring in the licensing 
public houses, which is under the charter a necessary 
part of his duty as mayor. ITpon this latter replica- 
cation the Court intimated its opinion upon the argu¬ 
ment, M Inch it now confirms, that since the 39 G. 3. 
r. 86., this supposed ground of disqualification cannot 
at any rate form a valiil bar to the defendant’s election, 
and this replication, therefore, (which is also pleaded to 
each of the other pleas,) may be entirely dismissed 
from consideration. To these two pleas, die fii^ and 
second, there arc two objections; the one is, that it is 
not stated how the office of mayor became vacant, and 
therefore non constat that the vacancy fell within either 

R r 3 of 
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cf those cases in which the charter, as it is stated on the 
record, gives power to procectl to a ne%v election; the 
other objection is, that the maiulainiis conimand<.*d the 
aldermen and commoualfn to elect, and that this is not a 
command to the body by its cori'.orate name; and os 
the plea imports, by the statement oi‘ tlic charter which 
it makes to that effect, that some of the commonalty arc 
excepted from concurring in the nomination, the com¬ 
mand in the mandamus extends beyond tlie persons who 
arc entitled under the charter to concur in the elec¬ 
tion. There is also in this case the same objection 
which the first replication raises, viz. the want of a 
competent number of the aldermen required under the 
cliarter to elect; and we think that the first and last of 
these objections, if not the second also, (which respects 
the direction of the mandamus,) must prevail against the 
defendant. As to the first, the defendant sets out a 
charter which authorizes the filling up the oflice in the 
way it prescribes, in two instances, viz. on tlie annual 
tc* dat, and upon the mayor’s death, within the 
year after the mayor was sworn in; but the delendant 
docs not shew aflirmativeiy, that there is any provision 
for filling up the oflice in av^ other instance, nor 
negatively, that there is not any such provision. Such 
a negative allegation might jierhaps h.ave raised the 
presumption, that in instances not named there was to 
be an election in the mode which is prescribed in the 
instances wliich arc named; but the want of such a 
negative allegation precludes us from raising such a 
prcsuqrption. As to tlic mandamus, a direction of it 
to the corporation bp its corporate name, notwithstand¬ 
ing the vacancy of the mayoralty, would certainly have 
been good, for tliat is the legrd description of the body 


as 
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as long as it continues to have any corporate existence 
at all; but where the direction is not to the corporation 
by its corporate name, it seems to us to be bad, if it 
extends beyond the persons who are required by the 
charter to concur in the particular thing commanded by 
the mandamus. But upon this objection, being clearly 
of opinion against the defendant upon the other two, 
it is not necessary to give a more conclusive opinion. 
As to the first replication, the plea states, that the 
office of mayor was vacant, and that the defendant and 
Sparling were nominated, and that the defendant was 
elected by the residue of the aldermen; the replication 
is, t/iat oulp Jive aldermen 'were present. The plea not 
having stated tliat there was any vacancy in the body of 
aldermen, and the vacancy of the office of mayor not 
necessarily producing a vacancy amongst the aldermen, 
the presumption upon the plea is, that the body was 
full; the replication then that only five were present is 
prlmu facie an assertion that the number necessary to 
constitute a majority of the aldermen was not present, 
and it became the duty of the detendant to shew by re¬ 
joinder, if he could, that from the then state of the 
corporation five constituted a majority, which at ordinary 
times, and in the natural and proper state of the cor¬ 
poration under tlie charter, it would not. We are 
therefore of opinion that, upon demurrer to the replica¬ 
tions to the first and second pleas, there must be judg¬ 
ment for the crown. To the third plea there was no 
objection; and the ninth replication (o) to it, viz. that 
there were only five aldermen present at the election, 
is bad, because it appears there was a mayor %iso 
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present, who as well as the two nominees arc to be de» 
ducted from the 12, and five arc a majority of nine. 
The other two replications M-crc disposed of upon the 
argument in favour of the defendant, and tlicreforc 
u{x>n the demurrers to those replications there must be 
judgment for the defendant. The fourth plea states an 
election of Hedge the younger as mayor in 18c 7, and that 
before any other person was elected and sworn into that 
office, Hedge died; that Bridge usurped ami was 
ousted, and that the defendant was elected under a 
mandamus as in the first plea. To this plea there are 
the same replications as to the first, viz. that only five 
aldermen were present at the defendant’s election, and 
that the defendant was a dealer in spirits. Upon this 
plea, therefore, the objections, that there was not such 
a vacancy upon Hedge’s death as warranted a new 
election under the charter, (as the charter is set out,) 
and that the mandamus was improperly directed, 
apply. It is only upon a death within a year after 
being sworn in that the charter (as it is stated on the 
record) gives power to proceed to a new election, and 
this plea docs not state that Hedge the younger died 
within tlie year after he was sworn in. The presump¬ 
tion is, that on the facts stated in this plea the vacancy 
of alderman continued, and therefore the replications 
on this plea are bad; but the plea also is bad, and there 
must on this account be judgment for the crown on this 
plea also, lire fiftli plea is, that Hedge the younger 
w'as elected on the charter-day in 1807, that before any 
other person was elected Hedge died, that no person 
been elected since, and tliat the defendant, as 
alderman first in order, officiated from that time as 
mayor. To this, the replication is, that Hedge did not 

die 



IN THE FiPTY-FOUIITH YeaB OF GEORGE III. 

die within the year after he had been elected and iwora 
in; to which replication there is a demurrer; and the 
validity of this replication depends upon that part of 
the charter which gives to the alderman first in order 
the right of officiating as mayor when a mayor dies. 
That provision, as stated upon these pleadings, im¬ 
mediately follows the directions for filling up the vacancy 
where a mayor dies within his year, and is in these 
woi'tls, “ and in the mean-time the alderman first in 
order after the aforesaid mayor so dying (who should 
be in the bnrough during the vacancy of such mayoralty) 
should ofliciate as mayor, and so from time to time as 
t)fien as. the case should so happen for ever.” Wc have 
already seen that the death of a mayor, as contemplated 
by the charter, (as far as these pleadings state it, and 
for the supplying which provision is made by the 
charter,) is a death within the year, and the ex¬ 
pressions in the part just stated of the mayor so 

dying,” and “ as often as the case should so happen,” 
appear to us in their literal and most obvious sense (and 
we do not sec sufficient grounds in this case for adopting 
any other than the literal and obvious sense) to confine 
this clause to the case the charter had before been con¬ 
sidering, viz. a death within the year. As the charter 
had provided for an annual election, it might presume 
that such election would always duly take place, and the 
chance of a death except in that year might not 
occur to the consideration of the framers of this charter, 
and might be, (as upon the charter as far as it is shewn 
to us it appears to be,) casus omissus. Buj.^ the 

whole charter is not set out, we cannot judicially say 
upon these pleadings that it may not contiun other pro¬ 
visions in case of a death aflcr the expiration of a 

year. 
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yeaTf and vre do not feel our&clves warranted in ex¬ 
tending the actual provision stated in these pleadings 
(which is expressly a provision in case of a death within 
the year, and nothing more,) to a death happening be¬ 
yond that period. The consequence is, that upon the 
demurrer to this replication, there must l)c judgment 
against the defendant. Upon the several demurrers, 
tlierefore, to tlic replications to the first, second, fourth, 
and fifth pleas there must be judgment for the crown, 
and on the demurrer to the replication to the third 
plea, for the defendant. 


The King against Morpiilw. (o) 


^HE Attorney-General having filed an information 
for a misdemeanor for illegally transacting the sale 
of militarj* commissions, the defendant had on former 
occasions obtained ruJe.s to postpone the trial on the 
alleged absence of material witnesses. In this term he 
renewed his application, which was now opjioscd on the 
part of the crown, on tlic ground of the tlefendant's 
laches. The Court inclined to tlic objection, and saiti 
that they would refuse to grant the rule unless the 
defendant vrould consent to the examination upon inter¬ 
rogatories of a material witness for the crown who was 
about to leave the country, the defendant signifying 
such his consent in writing under his own hand. 
Whereupon the Attorney-General whether 

there plight not be a doubt as to the reading of de- 
pOSiitions so taken, in a criminal case; and he stated 
tliat no instance of the sort was recollected; and that 


(«) Wc were favoured with this note by Mr. AUwv.ff^Ccntral. 
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in the cro%vn-oflicc there did not exist a form of rule 
for such purpose. 

Lord EixENBonoucir C. J. There is a precedent, 
though not in the crown-ofTice, on the impeachment 
against Mi\ Mastings. A gentleman who could not 
attend was c*xamined on interrogatories, and Lord 
77 iurlcnv was not likely to have consented to such a 
procecihng if any objection had existed against it. 

The lulc for putting off* the trial was made absolute 
«n such consent, to be signed and verified by affidavit. 

Jlolf was in support of the rule. 


Young against Gatien. 

J^SPjy^lSSE shewetl cause against a rule for dis¬ 
charging the defendant out of custody on filing 
common bail, wliich was obtained on the ground of the 
affidavit to hold to bail being defective. The affidavit was 
made by the servant of the plaintiffi and stated tliat the 
defendant, master or commander of the ship OUxXy was 
justly and truly indebted to the plaintiff in 98/. and 
upwards for the work and labour of the plaintiffi and 
his workmen and servants, done and performed in and 
on board the said ship, and for the materials found and 
provided by the plaintiff and used and applied therein, 
and also I'or goods sold and delivered, and money paid, 
laid out, and cxpendc*d by the plaintiff at the ^^cial in¬ 
stance and request of the defendant. The objection was, 
that the affidavit did not state that the W'ork was done 
Jot' the dej'cmlanty or the goods sold to, or the money 

paid 
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paid Jbr the drfaidani. In answer to which iie relied 
on CopphigtT V. Heaton [a), where the Court refused U» 
entertain a similar tibjection, saying there was no pre¬ 
cise form of words necessary in an ufTidavit to hold tt» 
bail; that it was sufiicient to allege that the defendant 
is indebted to the plaiiitilf in a certain sum of 
money, specifying the cause of action ; and that 
it could not be said, that the defendant was indebted 
to the plaintiff unless the money had been received by 
the defendant. And here the affidavit ffot's farther, for it 
does stale that it was at the defendant’s special instance 
and request. 

Las-'cs, contra, cited I\r/iS v. Sci'cnt {/>), Cat/non v. 
Hagger [c), and Tajjlur v. Forbes [d], where the Court 
had required a greater strictness, and in the latter case 
Lord Fllenborong/i C.,J. said, “ the strictness requiivd 
is not only to guard defendants against perjury, but 
also against any misconception of the law by those who 
make the affidavits; and the leaning of his mind was 
always to great strictness of construction where the 
liberty of the party was concerned.” It docs not ap¬ 
pear by the present affidavit that the work, &c. may 
not have been done for a third person. 

Lord Ellenborough C. J. For work done on board 

t 

the ship, is the cause of action stated in the affidavit; 
but docs it result as a conscc]ucncc from these premises 
that the defendant is indebted as captain ? He only be¬ 
comes liable upon his contract. 

^ Per Curiam^ Rule absolute. 


(ai 8 r. A 338. 
(d) II Mu5i,2ts- 


(i) 1 East, 194 - 


(r) 8 East, 106. 
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Piiioa against Moore. 

'^I^’IIE plaiutiir sued by attachment of privilege, and 
a rule was f)btainetl for setting it aside, on the 
ground that he had been a prisoner in the King’s Bench 
for above a year before the suing out of the writ, and 
also that his certificate had expired on the first of 
November last, and had not been renewed since. 

Manyat shewed cause, and denied that the plaintiff 
was deprivetl of his privilege of suing as an attorney 
on account of his having been a prisoner as alleged; and 
as to the other objection that he had not taken out his 
certificate, he observed that by the stat. 37 G. 3. c. 90. 
s. 31., an attorney is not made incapable of practising 
unless he neglects to obtain his certificate for the space 
of one whole year. 

Com^Hy in support of the rule cited Tidd’s Pract. (a), 
“ that the privileges of attornies are confined to those 
who have practised within a year; for it is a rule tliat 
such as have not been attending their employment in 
the King’s Bench for the space of a year, unless 
liindercd by sickness, be not allow’ed their*privilege;’* 
which is founded upon a rule of M. 1654. And here 
the plaintiff is no longer attending the Court w'ithin 
that rule, and therefore no longer entitled to his pri¬ 
vilege, which is the privilege of the client‘s Ather 
than of the attorney. Upon the other objection, he said 
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that 37 G. 3. c. 90. ss. 26. 28. require that he shall en¬ 
title himself to a certificate before he shall commence, 
carry on, or defend any action or suit, or any pro¬ 
ceedings whatsoever. 


The Court seemed to think that the statute related to 
the carrying on suits for other persons; and upon the 
other objection, Lord Ellrnborouiih C. J. observed, that 
the rule upon which it was founded, was made during 
the time of the commonwealth, and unless it came 
within the saving clause of the statute (a) would not 
now be in force; and Lr Blmtc J. said it did not 
appear that it had been acted upon in any case. Dam- 
pier J. read the rule from the rule book, “ that such 
attorneys as have not been attending their employment 
in this Court by the space of one year last past, unless 
hindered by sickness, be not allowed their privilege of 
attorneys,” to which is subjoined in the rule book, 
LiUvcychet 1667, contra. And he added, that it seemed 
as if that rule only applied to the one year then last 
past. 

Per Curiamf Rule discharged. 


Pexfold against Hawkins. 

May ajd. ® 

^^or*moncV J^^PT on bond. Plea, that the plaintiff w'as in¬ 
due on 3 re- debted to the defendant in 1 . upon a recognizance 

cognizance and ^ ^ ° 

also for money in the Court of Exchequer, with a prout patet, &c. « 
inises^lcaded and in thc sum of 1 . for work and labour, and money 
dcbt*on^bond**^ received to the use of thc defendant, which said 

as if to an ac¬ 
tion of assumpsit, was holden to be a nullity, and that thr might sign judgmerr. 

(a) II J. r n. 


several 
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several sums of /. and /. so due and owing from the 
plaintiff* to the defendant, exceed the said several sums of 
money due and owing to the plaintiff* on the said several 
supposed proinises in the said declaration mentioned, out 
of whicli said several suras of money so due from the 
plaintiff' to the defendant he is ready to set off so much 
as will be sufficient to satisfy the plaintiff* the damages 
he has sustained by reason of the non-performance of 
the said promisesy and undertakings in the said de¬ 
claration, &c. The plaintiff having treated it as a sham 
plea, and signed judgment as for want of a plea, 
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Gifford obtained a rule nisi for setting it aside. 

Con^n, against the rule, inuintained that the plea 
was a nullity, because it consisted partly of matter of 
record, and partly of matter in pais, to which any 
replication that could be pleaded would be double; 
and also because the plea was pleaded as if it were to 
an action upon promises. But in debt on bond, it is 
incumbent on the defendant to crave over, and set out 
nhat is justly due. (a) 


The Court agreed tliat the plea might be treated 
as a nullity; and Bayley J. referred to Bleuiitt 
V. Marsden. {l>) 

Rule discharged, (c) 


(a) Su. 8 Ga. i. c. 24 s. 5. 

(<■) See SsIsTK^rs v. Ijsn, i East, 369. 


(i) 10 East, 237. 
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SHALL, Clerk, against Hill. 

Pcvicf to the T f / ILL,! AM Congrcvcy M.D., bciiis seised In fee of cer¬ 
use of 7. C. his ' r “ , , , 

broihe'r lor life, tfuii fauus, tenements, and hereditaments, and also 

afte/hiM'ec ase Certain copyholds of inheritance in the county 


broihe'r for life, taiii lands, tenements, and hereditaments, and also 

afte/hiM'ec ase Certain copyholds of inheritance in the county 

other sons *ac- which estates situate at Bradney were 

cording to subject to a life-estate of Margaret his wife, and having 

ihcir Seniority 1 1 1 • ^ 

of ape and surrendered his copyhold to the use of his will on the 

birth* ;\nd if 20th of October 1775 devised the same, both freehold 

^e^itliou^ and copyhold, in Hilton, Bradney, and in the manor 
before ufeyar- Wyken, and elsewhere, in the parish of JVorfield, to his 
at 21, then wife Afar^ar^,. wiUiout impeachment of waste during her 
J. M. (eldest natural life, and from and after her decease he gave the 
his brother-ill- Same (except as tliercafter excepted) together with the re- 
Ion o^^*ons'** version or reversions of all other lands in Bradney, which 

aforesaid * and skould come to him and his heirs upon the decease of his 
*f. y; wife, to his brother-in-law Thomas Marshall, his heirs and 

die leaving no 

son or coos as assigns, to the use of his brother J. Congreve, for and 

aforesaid, then . 

to 7. Air. second during his natural life, and from and atter his decease 
ar*d his son or to his first, second, tifird, fourtl), fifth, or sixth 
afore5*a*id' slid* lawfully begotten, according to tlieir seniority 

of age or priority of birth; and in case of no such son 


should die. Jeac- -*-V------ 

ing no son or or sons arriving at the age of 21 years, then he gave 

cons in the 

manner afoie- thc samc to the usc of John Marshall, the eldest son of 


cons in the 
manner afoie- 

the ’use*of h°is the Said T. Marshall, during his natural life, and after his 
heV^helisand’as- decease to his first, second, tliird, fourth, fifth, or sixth 
Held that 7. c. manner as was before expressed; and 

having died « 

without issue, 7 - eldest son of 7 . M.) took an estate for life, and W. C. M. (lii* 

only son who bad attained ai), took a vested indefeasible remainder in fee. 

(o) Not having obtained a copy of the certificate in time to print 
this case in the order according to the date of its determination, 
we postponed U to '.he last. 

in 



IN THE Fifty-fourth Year of GEORGE III. 

in case no such son or sons lawfully begotten should 
arrive at the age of 2 1 years, then he gave the same to 
the use of James Marshall^ the second son of the said 
7 '. Marshall and his sou or sons lawfully begotten in 
the manner aforesaid, and last of all, if the said James 
Marshall should die without issue to inherit as aforesaid, 
then he gave the same to the use of his niece Ann 
Marshall^ her heirs and assigns for ever.” And after 
charging his freehold lands in the manor of Wylcen 
with the paynient of certain «mus of money, and giving 
certain pecuniary legacies and an annuity, and charging 
all his frechohl lands in the parish Hiolesden with the 
payment of his debts, legacies, and annuity, in case 
his personalty should fall short, the testator de¬ 
vised as follows: “ Item, I leave the same, subject 
to ray debts, legacies, and annuity as aforesaid, 
together with the mtinor of l^elton and all other estates 
in the parish of Xcen Savage ^ subject to my wife’s 
jointure, and aunt’s annuity, to my brother Thomas 
Marshall ; to the use oi‘ my brother , 7 . Congreve during 
his natural life, and from and alter his decease to his 
first, second, third, fourth, fifth, or sixth son or sons 
lawfully begotten, according to their seniority of .age 
or priority of birth, and if nty brother J. Congreve 
biiould die without such issue as ntoresaid, and befdre they 
arrive at the age of 2 t years, then to the uk (>f' John 
Marshall the eldest son of the said T. Marshall and his 
son or sons limited as afohsaid, and if -he said John 
Marshall should die leaving no son or suns as aforesaid, 
tlieii to the use of James Marshall the !iec,>ud«600 of 
the saiil T. Marshall, and to the use of the sou or sorii 
of the said James Marshall Lawfully begotten and limited 
as aforesaid, and if the said James Marshall shall die 
VoL. il. is s leaving 


609 

1814. 


Marshall 

aeainst 

Hill. 
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Hill 


leaTiog no son or sons in the manner aforesaid, then 
I leave all and every part of the aforesaid estates in 
the parishes of Stotesdev and Neen Sai'agr to the use of 
my niece Ann 3 /ars/w//, her heirs and assigns for 
ever.” The testator died on the 20th of July 
without issue, leaving Margaret his widow, and J. Con¬ 
greve his only brother and heir at law and customary 
heir. T. Mardiall and Margaret Congreve died ; and 
J. Congreve also died without issue, leaving the plain¬ 
tiff John Marshall the ehh sl son of T. ^Marshall his 
(the said J. Congreve's • nephew and heir at law and 
customary heir, and who thereupon became, and is 
the heir at law and customary heir of the testator. 
Before Ids death. J. Cungreve tleviscd all his right, title, 
and interest, both at law and in efjuiiy, in and to the 
several lands, teneuu'uts. and heretlitanu iUs, late of his 
brother JV. Congreve, in the parish of Se^n Savage and 
Stotesden to .'hine TJlhon in fee. The plaintilf IVilliam 
CoJigrcvt' Marshall, the only son of the plaintifi‘ John 
Marshall, has attained his age ol' 21 years. And unon 
agreement between him and Ids father on the one 
part, and the drft.'ndant Hill on the other, for the sale 
to the defendant of a part of the said lands in the 
parish of Xcen Savage, and upon a bill fded by thorij 
in the Court of Chancery against the defendant, to 
compel a .specific performance of that agreement, the 
Vice Chancellor directed the case to be slated for the 
opinion of this Court upon the following question: 

What estate the plaintiffs John Marshall and IVilliam 
Congrsf-e Marshall or either and which of thcmi took, 
Un^er the will of Dr. IVilliam Coiigrcxr, the testattir, 
in the premises in question, in the events which have 
happened. 


Home 
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Horne argued for the piaintifiTs on a former day in this 
term, that under the last devise “ to the use of John 
Marshall and his son or sons limited as aforesaid, and 
if the said J. M. should die leaving no son or sons as 
aforesaid then over,” J. M. took an estate for life, and 
TV. a M his son, a vested remainder in fee defeasible 
in the event of his dying under 2 t, but now become in¬ 
defeasible by his having attained that age, or at all 
events that JK C. M. took an estate tail. He said it 
was clear upon the authorities, tliat an estate of inhe¬ 
ritance might pass by a will, if such appeared to be the 
testator’s intention, although neither the w’ord heirs nor 
any otlier technical words of inheritance were used. 
1st, Therefore he argued upon the general intention of 
the testator, that it was to provide, not for one or two 
persons only, but for successive generations, each suc¬ 
ceeding the other in proximity to the testator, and 
consequently it was probable that he would observe the 
same limitations to them all; and so it appears he has 
done till he has exhausted the whole succession and 
come to the ultimate limitation to Ann Marshall in fee. 
That in the first set of limitations he meant to give the 
sons of the several takers for life some estate of inherit- 
mice is evident from this, that the ultimate iemainder 
is limited to Ann Marshall^ if James Marshall (the last 
faker for life, to whom and to whose sons he had limited 
it in the same manner as in the prior limitations) should 
die without issue to inherit as aforesaid; which clearly 
marks the testator’s view of the effect of the preceding 
limitations. And in tlie same manner the limilat 2 bns 
in the subsequent clause, being in the same order, and 
framed nearly in the same terms with those in the 
clause w Inch goes before, may be explained by them. 

S s 2 There- 


1814. 


Maxbhalc 

ottunst 

Hill. 
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Therefore the devise in the subsequent clause “ to J. Con~ 
greve for life and to his sons in succession, and if J. C. 
should die without such issue as aforesaid,” may well be 
construed by reference to the former clause where the 
word issue occurs to mean issue to inAent as aforesaid.^ 
and bj' the same reference the next devise to John 
Marshall and his son or sons limited as aforesaid^ and 
if he should die leaving no son or sons as aforesaid^ may 
admit of the same interpretation. And if he had meant 
to give them only estates for life it appears be knew 
how to create such estates. But 2dly, upon the words 
of the devise itself it is clear that the sons of « 7 . Ma 7 -shall 
were to take a fee, because thedevisorappointed thatif they 
should die beibre they arrived at 2r, the estate should 
go over ; for which reason, according to the opinion of 
Saunders in PiirtJoj/ v. "Rogers (a), it must be intended 
that the devisor gave the sons a fee. And though it 
may be said that the opinion of Saunders was founded 
on this, that tlie devisor appointed the remainder over 
to his own right heirs, yet the same has been held in sub¬ 
sequent cases where the remainder was not so limited; 
Moone V. Ileascman (h), Frogniorton v. lioljfday (c), 
Tomkins v. Tomkins (d), and Doc v. Cundall (e); and 
the reason is, for that a giving over on a dying before 
21 shews an intention that if the party attain 21 he 
should ha^'e a fee absolute. 


Denman contra, insisted that W. C. M. took only for 

life, or if he took an estate in fee or tail, it was on a 

double contingency, viz. his attaining the age of 21 and 

Viurviving his father; wherefore he concluded that J. M. 

(a) iSaund 388. (J) tVillcs, 138- 

(f) 3 Burr. 1618. S. C. 1 Slack, /?. 535. (rf) Cited in I Swr. 234. 

(/} 9 Sait, 40a 

his 
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his father being still alive, the vesting of the son’s 
estate must await the contingency of the father’s death. 
I St. That a fee-simple may pass by a will without words 
of inheritance, if the intent of the testator plainly 
appeal's, may be admitted; but there is no such intent 
apparent on this will, and if, as it has been said, the 
testator knew how to give life estates, it appears also he 
knew how to use apt words for passing a fee; so that 
the presumption arising from the want of words to de¬ 
signate the estate is as strong on one side as on the 
other. And here are no general introductory words in¬ 
dicating an intention to dispose in all events of the 
whole property, nor is there any cliarge on the devisees 
in respect of the estate devised to them, so as to raise a 
fee by implication ; nor is it a devise of the testator’s 
estate, but only of his lands and tenements. And as to 
the expression to inherit as aforesaid, that clearly means 
no more than take, it cannot mean inherit in its projier 
sense, for whatever estate the sons might take, it cannot 
be doubled that they would not inherit, but take only 
by purchase. Besides there is no reason for referring 
the last devise to John Marshall and his sons, &c. to a 
more distant clause in the will, for the purpose of con¬ 
necting it with the word inherit, when its more natural 
reference is to the next antecedent devise to Congreve 
and his sons, which has no such word. Then secondly, 
as to the devise lUell', the devisor has not a}11>ci.ited, as 
is suiiposcxl, that the lands shall go over if the sons of 
John Marshall should die under 21, but if J.M, 
should die leaving no spn or sons as aforesaid, i. e., by 
reference to the next antecedent devise, and hefire 4 Jie^ 
arriie at 21; so that the estate of IV.C.M., the son, 
is to depend upon the contingency of his surviving 

S s 3 his 


1814. 

Maksbalc 

tganst 

Hill. 
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his father as well as attaining 21. Tlius in P< 7 /s v. 
Br&wii (a)y a devise to 7 ’. and his heirs for ever, and 
if Tl died without issue leaving JV., then to IV. and 
his heirs, was holdeii to be a liiiiilation of the fee to IV. by 
way of executory devise, upon the coiitigency of 7 ”s 
dj-ing without issue in the lift»-tinie of Ji'. So in Porter 
V. Bradhy {h)^ a devise t») P. D. anil his heirs, but in 
case P. 1 ). should happen to die h aving no issue behind 
him, then over, was held to mean leaving no issue at the 
time of his death ; and Lord Keut/on said that if only 
the first words “ leaving no issue” had been used, they, 
according to the opinion of Loril Macclesfield in Forth 
V. Chapman, must be restrained to leaving issue at the 
time of his death. And so it appears in Itoc v. Jtfft ry (f% 
a devise over “ in case T. F. should dej arl this life and 
lcav>e 710 issue'' was confined to a failure of issue at the 
death of T. F. the first taker. And Dctin Bn^sha’se [d) 
is to the same cflect, thoinih the construction worked a 
a great hardshi]> i;i that case. 'J'hc oplnii-n of Saunders 
in Purefoy v. 21 'igns was f/unded merely on the intend¬ 
ment which hi iiiiit’.e iVom the leinainder, being given to 
tlio right hiirs of the devisor, if the son should die 
under 21 : and in Moane v. Jleaseman the devisee was 
charged with the p.ayment of a sum in gross, w hich of 
itself carried a fee. Again in Frogmortou v. Holyday 
there was an introductory clause, shewing that the 
testator diili not mean to die intestate as to any part, 
and on that the Court relied; and lastly in Doc v. 
Cundall the devise was to two, and if either should 
die under twentt-one, the survivor to be heir to the 
oth^: *so that all those cases afford a distinction. 


Cro. 7i/f. 590. 
U) 7 T. X. 589. 


(i) 3 r X. I 4 ^. 
(d) 6 r.X. 512 . 


Horne 
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Horne in reply, denied that there was any case where 
the words “ leaving no issue” being coupled with such 
words as in the present case, “ and before tliey arrive 
at 2 i ” had been restrained to leaving issue at the time of 
the th'visce’s death ; the cases cited were where the words 
“ leaving issue,” or “ leaving issue behind him” were 
the only words to point out the time. 


6iy 

1814. 

Marshall 

ajninit 

Hill. 


Lord Lllenbougi'gh C. J., observed that the mean¬ 
ing of Icaruij^ in this devise seemed to be having had^ 
and not Jeav'ng in its ordinary sense; and Bayley J, 
added that the language of the Court on this point in 
drJ<j')nt‘ V, IL-(iM-vian was (_>vtrenie 1 y strong, for WillcsQ.i. 
said, “ that if there were any doubt on the words which 
charged the devisee with the payment of a gross sum, 
tin? sii!)'-'. ;|!!ent words “ in case all the three daughters 
die before llieir mother, that it shall descend to tlie 
heirs of the motlier” had put it beyond all dispute, and 
plainly shewed the inteiitiun of the testatrix. For il 
she intended that i!ie d.iughters shoidil be only tenant* 
foi life, and conseijuently tliat it should go to the 
heirs of the motluT, whether the daughters died before 
their mother or not, i* woiiUl have he n most absurd in 
her to sav that ii -iiould go to t!ie heirs of the mother in 
case the daiiglitei':. die heftire iier. And that was exactly 
agreeiihle to M'liat w;is said by Suundrrs in Pur.Jby v. 
Rogers^ of' which he aiiiiroved.” And ’Bayley J. 
fiirther observed that in Moune v. ILaseman the 
limitation over was not to the right heirs of the devisor, 
but of his sister, t'ur. adv. vult, 

'I’he fiillowing certificate was senf: 

V/e have Jieard this case argued by counsel, and are 
of opinion that in the events which have happened, 

S s 4 John 
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1814. John Marshall took an estate for life, and William Con- 
~ ' greve Marshall a vested indefeasible remainder in fee 

Makhiall 

agaiKst in the premises in question, under the will of Doctor 
William Congreve. 

ELLENBOBOrCH. 

S. Le Beanc. 

J. Bayley. 

H. Dampier. 

Ma^ Ilth, 1814. 


MEMORANDUM. 

Mr. Serjt. T'atighan took his scat within the bar as 
solicitor to her majesty, a few days before the end of 
this term. 


END OF FASTER TERM. 



A N 


INDEX 

TO THE 

PRINCIPAL MATTERS. 


ABATEMENT, 

Sec Pi.EADIKO, I. 7. 

ACTION, JOINDER OF 
C'OL’NT,S IN, 

See Misjoinder. 

4 COUNT Ibr beatino; plaintiff’s 
servant per quod servitiuin 
aniisit may be* joined with counts 
in trespass Uitcham v. Hand, F.. 
54 3- 436 

ADMlNTSTUATOn, 

Sec Pl.EADlNO, to. 

An administrator cannot have an 
action t'or a breach of promise 
of marri tjie to the inte.state, where 
nt> spicial dainajie is alleged. 
Chamherlain, Atbniitistratnr of 
Ann ('/landier/ain, decc<ised, v. 

tyilliainujn, H. 54 3- 4°^ 

AFFIDAVIT, 

See Uankrupt, 3. 

I. Affidavit to hold to bail, “that de¬ 
fendant is indebted to plaintiff in 

H 


450?. as indorsee of a promissory 
note made by defendant”, without 
stating the date of the note, or 
tnat it was payable on demand, or 
th t! it was due or payable at a day 
then past, is insufficient. Jackson 
V. Yale, M. 54 G. Page 148 
2. This Court will not upon removal 
of an order of sessions, allowing 
overseers accounts, which is good 
upon the face of it. go into the 
merits of those accounts upon 
affidavit. The King v. IV. James 
j ayid Others, II. 54 G. 3. 321 

j 3. Affidavit to Iiold to bail agamst 
the defendant as acceptor of a 
hill <i*‘ exchange must shew that 
the bill was due. Holdcotnbe v. 
Fumbicin, E. 54 G. 3. 475 

4. An Affidavit to hold to bail under 
a judge’s order in trover by the 
assignees of a bankrupt, which 
stated, “«that the defendant pos¬ 
sessed himseil* «f the goods, and 
has refused to deliver them, and 
has converted tlieiii to his own 
use, as appears by the books of 
account of the bankrupts, and by 
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AGREEMENT. 


ATTACHMENT. 


the letters of S. (tho Jipont,) and 
letters of plainlifts, as the ilopoiient 
believes,” was huldcn not to be 
sufficiently certain to sliew a con¬ 
version; and therefort the Court 
discharged defendant on common 
bail. .Vo/Z/w” o/n/ OLhers, ^-Is- 
signers of While and Others, 
(oaukntpisJ v. Unekholtz, 54 
6'. 3. Page 563 

5. A supplemental afiidavit eannoi 

be used to cure a defect in t!ie 
affidavit to hold to liail. //'<. 

6. An affidavit to h(*ld to bail, stating 

that defiaidunt, captain of a ship, 
was indebted to plaititin for work 
and labour of pla'i done i>n 
board tl.e ship. ;.nd i' .r mat. rials 
found bv plaiii*i(l’. and nst'd there¬ 
in, and I’or g.'.ods s.'i-.i end deliver¬ 
ed, and nu ney p.nd. by pl.iiotitl' 
at tin request oj' di;'. n<lant. was 
holden to be dLilctive, in not 
stating tliat the work or inonev 
was done or paid for. or the goods 
sold to defendant. Young v. 
Gatien, E, 54 (1'. 3. bej 

AGREEMENT, 

See Infant-.Stamp. 2. Tuover. 

Where plaintifl', the d.'awer of a bill 
of exchange arcepted by (Ufi iid- 
ant, agreed with him tuul the iv st 
of his creditors, to t.<ke a coai- 
position of 8i. in the j)Oiiiid to be 
secured by promissorv not-,-, to 
be given by defendant, ji.'.yable oti 
days certain, and that deb ml.mi ' 
should as.sign to the cTedltors 
certain debts, upon Mhich th» v 
should ixecute a gener.d release ; 
and the ussigtifhent was executed, 
and all tlu' cre liters, exi-cpt |>lain- 
tiff, received their composition, 
and executel th^ rficusc, and 
plaintiff might have received his 
promissory notes if he had applied 
for them ; but it did n«it appear 
that defendant had ever tendered 


them to plaintiff, or that he had 
evv r applied for them; and the 
plaintiff afterwards, and after the 
days of payment of the promi.s.sory 
nott's hail expin-d. sued thi‘ ilc- 
fendant on the hill of exchange : 
held tliat he was not prceludcd 
hy the agri-cnu?nt from reeovirinc- 
Cranlri/ Ilillari/, .M. 34 G. 3. 

Pagci2c 

AI.LGTMKNT, 

.bVc Inclosi Hi: Act, 2,3. 

ANNTTTY, 

See Inmua i s r Dlbtor, 2. 

APPEAL. 

,SVc Ixn.dsfiu- Act. i. 

An appe.al to tiic next sessions after 
an iiielosure m iile In virtue of an 
inquisition tak.n ("1 a writ of ad 
qnod d;mn.um is too late, if those 
sessions he not the next after the 
inquisition taken and t ntered and 
ri'corded at the sessions; ihere- 
Ibre. when; the si-ssions dismissed 
sueb apjieal as luing out of time, 
tins Court refii.sed a mandamus to 
them to tnlir continiianres, &lc. 
'J h( Eitigw The Justices 0/ liucks, 

M . 54 (.’.3. * 23c 

VPPORTION.MENT, 

See l.E vsi;, 2. 

APPRENTICE, 

.'-rr HaK i;AS Coitrrs, 1.3. 

A.SSI'MPSIT, 

Sec FaKioHT.—N olle Prosequi. 

ATTACHMENT, 

See Insoi.ve.nt Debtor, i. 

An attachment against the sheriff 
for not bringing in the body after 
tlie defendant has surrendered, is 

irregular. 



BAIL. 


BANKRUPT. 


irregular, though the surrender 
be not made until after the rule 
for bringing in the body has ex¬ 
pired. The King v. 7'Ae Sheriff' 
of Mitlilirsrjc, in a canse of Hen¬ 
derson V. I'an IVrcdc. E. 54 (i. 3. i 

Page 562 

ATTE.^TATION, 

Sec I’OWEJI. 

j 

ATTOHN'LY. i 

1. The solicitor under a commihsion 
of bankruptcy is not liulile in the 
first instance to the messeiiger, 
whom he nominates, for lii> biJi of | 
fees; but if tlic solicitor agree i 
with the petitioning creditor to : 
work a commission for a sum cer- | 
tain, and receive a great part of 
that sum, he will be liable to such 
messenger. Ilnrtop v. Juckes, E. 

54 3 - 43« 

2. An attorney may sue by attach¬ 

ment of privilege, though his cer¬ 
tificate has expired, and not f)een 
renewed, if it be within a year 
from the expiration of his cer¬ 
tificate, and though he has been 
in ]»rison for above a year before 
the suing out of the writ. Prior 
V. ^ItjorCj E» 54 ^^"3* oo^ 

ATTORNEY, WARRANT OF, j 
See W.'inKANT or Avtornly. | 

auction. 

See St AMR, 2, 3. 

AVERAGE, P.ARTICULAR, 

See Insurance, 9. 

BAIL. 

See Affidavit, i. 3 » 4 » S» 
Practice, 6. 

Where bail in error was put in in va¬ 
cation, and excepted to, and the 
plaintiff in error gave notice that 
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they would justify on the first day 
of next term, and before that 
day non prossed his own writ of 
error, and the bail did not justify: 
held that the bail were not entitled 
to stay proceedings in an action 
agaln-st them upon the recog¬ 
nizance, nor to have an exone- 
rctur entered on the bail-piece. 
liirkeyison. Executrix of Hunt v. 
Heseltine, M. 54 G. 3. Page 210 


BANKRUPT, 

Sec Attorney, i. Covewawt. 
Evidence, 5. Factor, 2. Plead¬ 
ing, 1.3.9. Surety. 


I. 


2. 


a* 


Aloiny givi'ii by a father, who is 
a trader, 10 his son, to advance 
him in a partnership trading con¬ 
cern, is not w'ithin i Jac. i. c. 15. 
A. 5., and cannot be recovered from 
the sou by the assignees of the 
father, who afterwards becomes 
bankrupt. Kensington, Assignee 
of Thomas Chantler, a Bankrupt, 
v. 7 '. Chantler the younger, M. 54 

. 3 - . 36 

A debt due on a judgment signed 
in an action for damages after an 
act of bankruptcy committed by 
defendant, .and a commission issued 
thereon, is not discharged by the 
certificate, though the verdict was 
obtained before the bankruptcy. 
y>a,iV V. Gilbert, M. 54 G. 3. 70 

A debt ibr money lent due to a 
creditor at the time when an act 
of hanoj-uptcy is committed by the 
debtor is sufficient to support a 
commission ngaiiKSt him, though 
afterwards, and before petitioning 
for such commission, the creditor 
obtains iudgment against him for 
a sum of B’oney including such 
debt; and the made in or¬ 

der to obtain the commission 


may be an affidavit of debt for 
money lent. Bryant v. Withers, 
M, 54 G. 3. 123 

4. A bank- 
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BANKRUPT. 


BOND. 


4, A bankrupt cannot be permitted 
in an action brou<;ht bj him to try 
tlic valiility of the comniiv^ion to 
plead tt ])rior iict l>iijikruptcy> 
and a suliicivOt p;.t:tioni’ip; cri'dt- 
lori>‘ dtbt at that time to 

Mjpport a couimirsiop. in order to 
defeat tiic sub.^istini; conmii.<sion. 

l\’i;e 12.; 


5, The bargain and sale by the eoni- 

missi(.'net> to tlie :is>ignets of a 
bankrupt cf the bankrupt s frti'- 
hold lands, dot"* not relate to the 
act e:'bankruptcy so as- to \estthe 
titit in the assignees from tljat 
time. and. thcrclerc, in ejectinent 
by th;. assign-,, es upon a derni.-.e 
laid, after the act <*f bankruptcy 
but before the bargain and sale, 
adjudged ill. Z^or rf* Esdaiic n)id 
Oihen. V, Mitcheil and Another. 
/•:. 54 (t’. 3. 44 f' 

6. The stat. 46 f?. 3- c. 135. -v. 2. 
does not restrain a ereditor from 
proving under a commission of 
bankrupt, a debt contracted before 
the act of bankruptc y, on w iuch 
tlie commission issued, but after 
notice of a prior act of bankruptcy. 
Esj rrrlc Z V vnr.'cs in the matter vj 
Phillips a Bankrupt, h. 54 U, 3. 


I 


7. Where one of three partners m a | 
banking concern 'who resided at 
thcpi.u c v.herc tlie banking house j 
was,and was the only partner who | 
transacted the business, tlic other | 
two residing at a distance from it, j 
absented himself from th<* banking , 
house, shut it up and stoppe d ))ay- j 
ment: Held that thi; was not t-vi- I 
denre ol joint act ot bankruptcy 
by all three. Mills Assignee 

£. Chambers and Others, Bank- , 
rupts, V. jlenuet, E. , 54 3" 55^ 

8. Ine defenduyt,^ thot gh he Itas 
givi'n no notice that he intends to 
^spute the proceedings under the 
T^imiminn , may nevertheless give 


evidence to disprove the net of 
bankruptcy. Page 556 

BAHRAIN AND SALE, 

See BANKiiurr, 5. 

BARON AND FEME, 

See Hi'.sband and Wifk. 

BARREN OROUND, 

.Srr ’fiTilKS. 

BILLS or EXCHANGE AND 
PROMISSORY NOTES. 

1 • .\ bill of exchange drawn and is¬ 
sued in blank for tlie name of the 
payee may be filled up by a bona 
fide holder with his own name, and 
will bind the drawer. Cruchlcy v. 
Claranee. M. 54 G. 3. 90 

2. Husband and wife may sue on a 
promissory note made to the wife 
during coverture. Philliskirk and 
Susannah his xvi/e v. Pluckwell, 
H. 54 G. 3. 393 

BILLS OF LADING, 

See Freight. 

BOND, 

See GrAiiANTiE. Suretv. 

1, A bond conditioned for the pay¬ 

ment, by quarterly payments, of 
an annualrent,is witliin tlie48 0.3. 
r. 149. sched. part i. which im¬ 
poses a duty on bonds given as a 
security for the payment of any 
definite and certain sum of money, 
and must be stamped accordingly. 
Altree v. Anscomb and Others, M. 
54 G. 3. 88 

2. A bond made by defendant as 
surety for E., with a eondition re¬ 
citing that E. had been and still 
was collector of the land-tax, and 
all other taxes and duties imposed 
by several acts of parliament on 



BRIDGE 


CARRIER. 


the inhabitants of the parish of C., 
by means whercofhe bad received 
from the inliabitants divers sums of 
money, and conditioned for the due ^ 
payment by E., from time to time 
and at all times thereafter, to the 
receiver-general of taxes, &c. all 
and every sum which he (A\) 
should from time to time collect 
and receive from the inhabitants of 
the parish for or on account of any 
tax or taxes then imposed, or which 
should or micht thereafter be im- 

f iosed on them by any act of par- 
iament, was heKl to be confined to 
the current year for whic’n E. was, 
at the date of the bond, collector, 
although it did not :i])pear on the 
ron<iiti<)u that he wu> only appoint¬ 
ed for a year, it being shov.n by 
the dcfetidant’s pica that the said 
office of collector was by the act 
of parliament an annual office, and 
held as such by E. at the date of 
the bond, although by the repli¬ 
cation it appeared that E. held the 
office not only for tliat year, hut 
from thenct' to the time ol exhibit¬ 
ing plaiutilf’s bill. Hassell and 
Clnrli, Survivors of Savignac and 
Patch, deceased, v. Long and An¬ 
other, Executors of S. Long. H. 
54 3- 363 

BRIDGE, 

Sec Evidence, 4. 

1. A bridge may be a public bridgL*, 
which is used by the public at all 
such times as are dangerous to pass 
tiirough the river. The Ling v. 
the Inhabitants of the County of 
Northampton, H. 54 G. 3. 2O2 

2. Where a person about 45 years 
back erected a mill and dam there¬ 
to for his own profit, per quod, he 
deepened the water of a ford 
through which there was a public 
highway, but the passage through 
which was, before the deepening, 
very inconvenient at times to the 


641 

public, and the miller, af^orwarda 
built a bridge over it, which the 
public had ever since used: Held 
that the county and not the miller 
‘ were chargeable with the repar¬ 
ation. The King v. the Inhabi¬ 
tants of the County of Kent, E. 54 
G. 3. Page 513 

BROKER, 

See Factor, 2. Insurance, to. 

Set-Off, i, 2. 

BYE-LAW. 

A bye-law made by the freemen of 
a company of oyster fishermen* 
prohibiting any freeman from be¬ 
ing engaged in the trade of send- 
ing oysters to market from any 
other ground on the Kentish shore 
than the oyster-ground of the com¬ 
pany, under a penalty of lo?., and 
in case of refusal to pay the same, 
that such freeman shml thenceforth 
and until the fine be paid be ex¬ 
cluded from all share of the pro¬ 
fits to he made thereafter by the 
joint trade of the company, is a void 
bye-law, there being no usage 
stated to that extent, but only an 
usage fur the freemen to make or¬ 
ders for regulating the company 
and fishery, vnth fines and pema- 
ties for the breach of such orders, 
and for prohibiting the freemen 
from being engaged in other oyster- 
grounds under penalties to be stop¬ 
ped out of the money arising by the 
sale of the stint of oysters qf such 
freemen. Adley v. Reeves, M. 54 
G. 3. 53 

CANDIDATE, 

See Hustings. 

CARl^IER. 

A carrier who had given notice that 
he would not be liable for loss or 
diOnage unless occasioned by the 

actual 
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CONVICTION. 


CORPORATION. 


actual ncplipcnce of the master or 
mariners, was held nut to have 
waived that notice by liaving on 
former occasions made allowances 
to the plaintiils for damage, without 
ct^quiring into the eiuise of such 1 
d;unage. Hxani> anJ Auothvr v. 
Soule, A/. 54 C». 3. I’age 1 

CERTIFICATE. 

See Bankrupt, 2. Covenant, j 
Settlement — Hiring and i 
Se>TJcr, 2. Settement—A y 
Certificate. 

CHARTER-PARTY, 

Ser Fkei<;ht. 

CODICIL. 

A codicil signed by the testator and 
attested by three- witnesses “ to be 
taken as part of his will," is a re¬ 
publication of till will so as to 
make the will pass lands contracted 
for before, but conveyed between 
the date of the will and codicil. 
Goodtitle, on the demise of Tldu ard 
WoodhcKsc, end ,/aniis Thomas, 
and Ann his Wyes’.John ^Icrc- 
dith, M. 54 G. 3. 5 

COMPOSITION, i 

See A&BEE.MENT. 

CONSTABLE, 

See Trespass. 

CONTRACT, ' 

See Infant. Pleading, i. Sale. 

Frauds, Statute of. 

CONVICTION. 

I. A person who was the servant of 
B. and A., mast-Aakers, at weekly 
wages, was not considered as liable 
to a penalty under the 2 G. 2. c. 26. 
s. 4. for rowing on the Thames not 
bemg qualified, &c, Jbr hire and 

n 


gain, by reason that he was in a 
skiff rowing and towing some ar¬ 
ticles of his masters’ manufacture 
to a sliip in the river, having been 
sent hy them with their apprentice 
to assist him in some work on 


board the ship, and not being to 
receive any tiling in addition to 
his w ages for going thitiier or row¬ 
ing the skiff to tin- sliip ; and there¬ 
fore the Court quashed the con- 


vietion. 'I'he King v. 
54 G. 3. 

2. S. P. Rex. V. Tailor, 


Hobson, M. 

Page 145 
1:. 30 G. 3. 


147 n. 


COPYHOLD, 

.S'tr Evidenc k. 3. — Waste. 

A parson claiming to be admitted as 
heir to a copi hold need not ten¬ 
der himself to bo admitted at 
the I.ords' Court, if the Steward, 
iqion application to him out of 
t oiirt. has refused to admit him. 
J)ije d. ./. Burrell v. Bellamy and 
Another, M. 54 G. 3. S7 


CORPORATION, 

See Quo Warranto, passim. 

1. It is necessary that a presiding 

ottieer, who by the charter of a 
hoiough forms an integnd part of 
an elective assembly, should be 
present up to the time when the 
election is completed, and the 
election cannot be proceeded in 
during his absence, although he 
should improperly absent him¬ 
self. The King v. G. IVilliams, 
M. 54 G. 3. 141 

2. A charter which requires that the 
mayor should be an inhabitant re- 
siant within the borough on pain 
oj"forfeiting such sum as should be 
imposed by the mayor, recorder, 
and major part of the common 
council, Dot exceeding 100/., dues 

uot 



COUNTY. 


DEVISE. 


not require resiancy as a qualifi- ! 
cation for lioldiug the office, but > 
only under a penalty. Page 141 i 

3. An election of yl. to a corporate j 
office in place of a supposed va¬ 
cancy created by li., cannot be 
referred to an existing vacancy 
created by C. The King y. Umith, 
//. 54 6\ 3. 406 

COSTS. 

1. On a joint plea of not guilty to 
trespass and assault, if one de- 
fetuiant be found guilty, with is. 
d.'uiiHges and i£. costs, and the 
other acquitted, the latter is only 
entitled to 40s. costs. Hughes v. 
Chitty and Portland, 3 /. 54 fr. 3. 

172 

2. This Court will not refer it to the 

master to tax the plaintiff his posts 
in error in parliament on a judg¬ 
ment affirmed on error in Doni. 
Proc. without awarding costs, and 
remitted to this Court to the end 
that such proceedings may be 
had thereon us if no such writ of 
error had been brought. Beale 
V. Thomsont M. 54 G. 3. 249 

3. The plaintiff is not entitled to 
costs to the time of defendant’s 
paying money into court after the 
defendant has obtained judgment 
us in case of a nonsuit. Crosby and 
Another y. Olorenshav:, H. 

335 

4. It is too late for the defendant in 
the term after judgment signed 
and execution levied, to apply to 
enter a suggestion on the court 
of conscience act to deprive the 
plaintiff of his costs, if he could 
have applied in the same term. 
Watehorn v. Cook, H. 54 6. 3. 

348 

COUNTY, 

Set BrIDUE. HEKEI'OHn^^HlUE. 
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COVENANT, 

See Lf.ase, I. 

Where upon a dissolution of part¬ 
nership between three partners, 
two of the three assigned to the 
other allatheir shares in the part¬ 
nership debts and effects, and the 
other covenanted to pay all debts 
then due from the partnership, and 
to indemnify the two from the 
payment of the same, and from all 
actions and costs by reason of the 
non-payment of the same, and 
afterwards became bankrupt, and 
a coimnission issued against him, 
under which he obtained his cer¬ 
tificate, and afterwards the holder 
of a bill accepted by the three 
partners, and due before the disso¬ 
lution of the partnership, sued the 
two, and they were obliged to pay 
the bill: Held that by stat. 49. G.3. 
c. 121. s. 8. the certificate might 
be pleaded in discharge of an action 
brought by the two against the 
other upon his covenant. Wood 
and Another v. Hodgson, M. 
54 G. 3. "Page 195 

CUSTOM, 

See Evidence, 3. 

CUSTOMARY ESTATES, 

See Evidence, 6. Inceosure-act, 
2. Trover. 

DEBTOR AND CREDITOR, 

; ^ee Agreement. 

DEMAND, 

See Lease, 4. 

DEVIATION, 

See iNsu^ANCE, i. 

% 

DEVISE. 

I. Devise of all and singular other his 
freehold, copyhold, and leasehold 

messuages, 




DEVISE. 


ELECTION. 


tnenniagcft, farms, Jands.tencments, 
and hcn'ilitamfiitP -ahnt-ot'veraiul 
whcrt’yot'vtT, not bt'fon- lU vised, 
equally' between W. and T. for 
their j<*int lives, remnincUr to the j 
ehiUirtnof A/, and their heirs male | 
and IVnialc, was luUl t<T pass a life 
estate to ft', and T. in the after- ; 
pe.iel’.ai'd uuuls. notwithstanding a ] 
suboequ* r.i eU vise of “ all the rest i 
and tvsu'uc of ail his real estate j 
not b« *V.re «Iisp;)scd of, and all | 
other his estates and interests what¬ 
soever vested in him as mortgagee 
or trustee under any deed, or will, 
or otherwise howsoever, and of ' 
all the rest and r,-‘-iduc of his | 
personal estate to his wife, her i 
heirs, exeeutors, " ecc. fioonfit/r i 
d. Ldxvatd ll'ood/iouse, end Jami.< i 
Thoniax and Ann Ids ui/cw John ' 
Meredith, M. 546.3.' Page 5 
2. Devise of a reversioiviry estate in ; 
a messuage, &:c. lo the testators 1 
wife for the lerin of her natural 
life, and from and after her de¬ 
cease to the heirs <1: her body by 
the testator lawfuliy begotten, or 
to be begotten; and for want of 
such issue remainder over; the | 
wife is tenant in tail alter po.-si- i 
bility, after the period from her 
husband's death, when she might 
have had issue by him, tliou«h 
there never was any issue ot' the 
marriage. H. Plati and Murif 
his xvi/lex.PotUcs. M. 546.3. f ^ 
3. Devise of all his real and persona! 
estate wheresoever and wiiatso- 1 
ever equally to hi? sisters M. and | 
E., or to the survivor of thtn;, 1 
and to be ilisposed of by the- .-ur- 
vivor as she niay by will devise: 
held that the sisters did not take 
as tenants in roninioi; f..e; nor 
supposing tbem^ro b’i* terirints in 
common for life witn a co; fingent 
remainder in fee to the survivor, 
or with a power to the survivor to 
dispose of the fee by will, was it 


such a contingent remainder n<i 
was deviseable by a will made by 
one in the lifetime* of both the 
sisters, or was the power well exe¬ 
cuted by such will. Doc d. Cal¬ 
kin and Others v. Tomkinson and 
Others, A/. 54 G. 3. Page 165 
Devise* of “ all and singular my 
cft'ects of what nature or kind so¬ 
ever,” will not pass the real estate, 
where it cannot be collected from 
the will itf'.'lf that such was the 
testator’s intention. Dor d. Eliz. 
Hickw Drinp, E. 54 G. 3. 
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5. Dex'ise to the use of ./. C. his 
brother for life; and from and af¬ 
ter his decease to his first and 
othi'r sons, according to their se¬ 
niority of age and priority of i'irth ; 
and >f J. ('. should die witliout 
siiah issue, and before, they arrive 
at 2 1, then to the use of A/. 
(eldt*st sou of T. A/, his brother- 
in-law), and hus. son or sons li¬ 
mited as aforesaid; and if J.M, 
should die leaving no son or sons 
as aforesaid, then to ,/. A/, second 
fon of T. yi. and his son or sons 
limited as at'oresaid. and if the 
su'd ,/. yi. sliould die leaving no 
son or sons in tlie inamier afore¬ 
said, then to the use of his niece 
A. yi.. her heirs and assigns for 
ever : Hehl that . 7 . ('. liaving died 
w’ithout issue; J. yj. (the eldest 
son of T.yi.) took an estate for 
life, and fl\ C. yi. (his only son 
who had attained 21), took a 
vested iiidefeasiblo remainder in 
fee. Marshall v. IIUI, E. 54 G, 3. 
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EJECTMENT, 

.S>e Bankhl’I't, 5.— Lease, 5. 
Notice. 

ELECTION, 

See Corpob.\tion, i. 3. 

ERROR, 



ESCAPE. 


EVIDENCE. 


ERROR, WRIT OF. 

1. A writ of error may operate as 
a stay of proceedings, though 
sued out before interlocutory judg¬ 
ment. Emanuel v. Marttny H. 

54 3 ’ Page 334 

2. The Court refused to set aside an 
execution issued pending a writ of 
error, where after judgment against 
defendants, their attorney pro¬ 
posed to give a cognovit for the 
debt and costs payable at a future 
time, and offered to sign it, ob¬ 
serving that it would save expence 
to the parties, as he should other¬ 
wise be under the necessity of 
bringing a writ of error to obtain 
tlie time he had requested in the 
cognovit, for that he must obtain 
time. Spooner and Others v. 
(garland and Olhersy E. 54 G. 3. 

474 

3. Where defendant on being served 

witli process declared to \>laintiff's 
attorney he could not pay, that it 
was useless to go on with tlie 
action, as he wouldffdohiy all he 
could, and when he had got judg¬ 
ment, would bring a writ of error, 
and put it off all in his power, and 
afterwards brought a writ of error, 
and on the plaintiff’s proceeding to 
execution, requested him to keep 
it secret, and acknowledged that 
he had shewn him lenity, and re¬ 
quested that he might pay the 
money by' instahnents: held that 
the defendant had admitted that 
the writ of error was for delay, so 
us to prevent its being a super¬ 
sedeas. Ha-uikins v. Snugs, L. 
^4 O'. 3. 47^ 

ESCAPE. 

The nomit.al plaintiff in ejectment, 
in whose name the mesne profits 
have been recovered, may sne for 
an escape of the defendant in cv- 
VoL. II, 
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ccution for such mesne profits. Doe 
V. Jones, E. 54 G. 3. Page 473 

EVIDENCE, 

See Bankrupt, 7,8. Setti.embnt 
BY Certificate. Stamp, 2. 
Venue. 

1. The undertaking of the plaintiff 

upon the usual rule for bringing 
back the venue to Middlesex, is 
satisfied by the production of the 
commission of bankruptcy attested 
at Westminster, Kensin^on, As¬ 
signee o/* 2’. Chantler, a oankrupt, 
V. T. Chantler the younger, M. 
54 G. 3. 36 

2. A notice to quit in writing, signed 

by the party giving it, and attested 
by' a witness, must be proved by 
calling that witness, or his ab¬ 
sence must be accounted for; 
proof that it was served on the 
tenant, that he read it, and did 
not object to it, is not sufficient. 
Doe d. Sir F. Sykes, R. Benyon v. 
Duniford, M. 54 G- 3* 62 

3. A single instance of a surrender 
ill fee by tenant in special tail of 
a copyhold estate, is evidence to 
prove a custom within the manor 
to bar entails by surrender, though 
the surrenderor has not been dead 
twenty years, and though one in¬ 
stance be proved of a recovery 
suffered by tenant in tail to bar 
the entail. Roe d, Bennett v, 

54 G'- 3 * . . 9 * 

4. Upon not guilty to an indictment 

against die inhabitants of a county, 
for not repairing a public bridge, 
it is competent to the defendants 
to give evidence of the bridge 
having been repaired by' private 
individuals. * 27 ic Kmg v. The In¬ 
habitants of the Ctmnty of North¬ 
ampton, 11 , 54 G. 3. *62 

5. In an action by a bankrupt against 
the petitioning creditor to try the 
validitv of the commission, proof 

T t *hat 
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EVIDENCE. 


FACTOR. 


that the bankruftt and petitiotnng 
creditor attended the second meet* 
ing of the coinniissionerB, and dls- 
cuBiied before them the debt due to 
the petitioning creditor, and pro¬ 
duced their accounft, and that tlic 
bankrupt objected to part of the 
petitioning creditor’s account,and 
the cominissioners ticked off such 
items in it as they allowed, and 
struck a balance of ir>9/., was 
held to be evidence to be left to 
the jury of an implied admission 
by the bankrupt, from his conduct 
and demeanour before the com¬ 
missioners, that such a balance 
was due, hut not of an adjudi¬ 
cation by them hy their own nu- 
tliority. or of an award made by 
them with the consent of parties; 
and therefore where it had been 
so left to the jury, the Court 
granted a new trial. Jarntt v. 
I.e«nard, II. C4 (i. 3. Page 2^>5 > 

6. Kvidence that the tenants of de¬ 
fendant’s estate for thirty years 
and upwards had jniblielv, and 
without interruption from the lord 
and with his knowledge, cut and 
sold the planted woods on the 
estate in large tjuantities, was held 
to be admissible in this case, atid 
therefore a new trial was granted; 
but evidence of reputation that j 
the tenants of defendant’s estate i 
had the right of cutting and selling | 
planted wood was held not to be 
admissible. lilachvit, Baror.et. v. 
^lartf Anne Ltmes, E. 54 6'. 3. 494 

7. Upon an indictment against the 
parish of //. for not repairing a 
fiigliway, an award made by com¬ 
missioners under an inclosurc act, 
which awarded the highwsiy to be 
in a dill’erep? parish, was holden 
not to be admissi’ole evidence for 
the defendants, without shewing 
that the commissioners had given 
the previous notices required by 
tlie act before they ascertained 


the boundaries: it appearing that 
the usage had not been pursuant 
to the award, the defendants hav¬ 
ing since the award, as well as 
bmore, repaired the highway. The 
King V. The Inhabiiantt Has- 
Ungfi^U, E. 54 G.x. Page 558 

8. In an action by pfaintiiT claim- 
ing under an elegit for use and 
occupation, an examined copy of 
tlie judgment roll, containing the 
award of elegit and return of the 
inquisition, is evidence of plaintiff’s 
title, without proving a copy of 
the elegit and of the inquisition. 
liamsbottom and Others, v. Buck- 
hurst, E. 54 (/. 3. 565 

EXECITIOX, 

See Esc.ai'K. Kanon, Writ or. 

PRACTK’K, 3. 

I-ACTOU. 

1. Where plaintiffs consigned goods 

to their factor, who not having; 
funds to pay the freight and dutit>-, 
agreed w^i defendants that tlu v 
should t.-ree charge of the con¬ 
signment, pay the freight and 
duties, and sell the goods, and 
have one half the usual commis¬ 
sion on sucli sale; and defendants 
accordingly paid the freight and 
duties, and received tlie goods, 
a^’ter which the factors became 
bankrupt, having before informed 
defctidants that the goods were the 
plaintiffs'; but defendants notwith¬ 
standing sold the goods; held 
that on trover by tlie plaintiffs, the 
defendants ha,l not a right to re¬ 
tain for the freight and duties after 
deducting tlie balance due from the 
factors to the plaintiff's at the lime 
of the bankruptcy. Sollu and 
Another v. liaihbone and Others, 
//. 54 G. 3. 298 

2. Wliere C. con.signed goods to M. 
their broker, ujjon a del credere 
commission, for sale, and drew 

bills 




FREIGHT. 

bills on him in advance, which M. 
accepted but never paid, and 
aflemvards without the knowledge 
of C., placed the goods with H., 
another broker, upon a del credere 
commission, and upon an agree¬ 
ment to divide the commission 
with him, and obtained his ac¬ 
ceptances for the amount, and //. 
sold the goods, and afterwards 
became bankrupt, and his assignees 
received the proceeds of those 
sales, and the acceptances of //. 
were proved under his commission, 
and a dividend received upon 
thtmi: held that the assignees of 
n. weri- liable to the assignee of 
M lu) lia.l also become bankrupt, 
for till* amount of the proceeds, 
in an action for money had and 
received, ('r/chran. Assignee vf 
('ampMl and Orr, bankrupts, v. 
Irlam and Others, ZJ. 53G. 3. 

l‘age 301 

FALSE PRETENCES, 

Hce iNoicrMfiXT. 

FORFEITURE, 

Nee Li;ase, 1. Waste. 

FRAUDS, STATUTE OF, 

Hee In FA ST. 

A bill of parcels, in which the name 
of the vendor is printed, and that 
of the vendee written by the vendor 
is a sufticient memorandum of the 
contract within the statute of 
frauds to charge the vendor. 
Schneider v. arris, II. 54 U. 3. 

2b6 

FREIGHT, 

See Insurance, 7. 

WHtere a ship was chartered on a 
voyage out and home for a specified 
time, at si certain rate of psiyment 
on the homeward cargo in full 


GUARANTIE. 

for the hire of the ship tqr Rie said 
time, to be paid in part by an ad> 
vance on the 8hip% clearing for 
the outward voyage, and the rest 
on her return, by bills payable at 
a future day, and on the loading 
the homeward cargo, a bill of 
lading was signed to deliver the 
goods to ■ the charterers or their 
assigns, he or they paying freight 
for the said goods as per charter- 
party : held that the indorsees of 
the bill of lading, for valuable 
consideration, were not liable to 
the ship owner upon an implied 
assumpsit to pay the freight arising 
out of the receipt of the goods 
under the bill of lading. Moorsont 
and Another v. Kymer and Others, 
11 . 54 G. 3. Page 303 

GUARANTIE. 

A bond entered into by A. and B. 
to the plaintiffs, to enable A. to 
curry on his trade, conditioned for 
the payment of all such sums not 
exceeding 30C0/. which should at 
anj”^ time thereafter be advanc-d 
by plaintilfs to A., is not a con¬ 
tinuing guarantee to the extent of 
3000/. for advances made at any 
time, but only a guarantie for ad¬ 
vances once made to the extent of 
3000/, Payments made generally 
to the plaintiffs on the account of 
A. may he applied by them in 
liquidation of a balance existing 
against *. 4 . before the execution of 
the bond, and B. cannot insist 
upon their being applied in ex¬ 
oneration of his liability on the 
bond, although at the time of his 
entering into it, plaintiffs did not 
give him nutieg^hat anv balance 
was then existin^gainst A. Kirhu 
and Others v. The Duke of Marl¬ 
borough and Another, M. 54 G. 3. 

1 s 
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HABEAS CORPUS, 

See Record. 

*. A return to a habeas corpus for 
the discharge of an apprentice 
above the age of, twentj--one, 
Stating the custom of London, that 
cvvn- l itizen and freeman of the 
city may take as an apprentice any 
person above the a^e of fourteen 
and under tvceniy-oni ^ to serve for 
seven years or more, must show 
that the apprentice n-as tvithin 
those ages when he bound himself 
apprentice; for the Court will not 
intend that from matter dehors 
tlie return. JohSi William Edriis 
Case, A/. 54 G. 5. Poge 226 

2. The Court refused leave to uineiid 

the return ib. 

3. Qua?re, whether an apprentice by j 
the custom of London is com- ] 
pellabie to serve after twenty-one i 

ib. I 

4. The Court granted a rule nisi i 

for a habeas corpus on behalf of ! 
an officer under military arrest for j 
charges of misconduct, on an ! 
affidavit complaining that he had 
not been brought to trial pursuant 
to the 23d article of war, as soon ! 
as a court martial could be cun- | 
veniently assembled ; but it being I 
stated upon the affidavit of the 1 
Judge Advocate General, in an- | 
swer, that proceedings were in- , 
stituted as soon as could con- ! 
veniently be, and according to the 
course of office, and that the 
trial Ivad been postponed partly on 
account of the absence of the pri- i 
soner’s witnesses, the Court dis¬ 
charged the rule. Richard Blake's 
Case, //. 54 G. 3. 428 

5. S. P. Humphrey Wade's Case, II. 

24 G. 3. 429 n. 

6. Application for a habeas corpus 
under the 43 G. 3. c. 140. ought 
to be made to a judge out of 
Court. Gordon’s Case, E. 54 G. 3. 
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HEREFORDSHIRE. 

Herefordshire is the next adjoining 
English county to South Wales 
for the trial of issues arising there ; 
therefore where on ejectment for 
j lands in Cardigan the venire w'as 
I awarded out of Salop, and objec- 
j tion W’as thereupon made at the 
I trial, and a verdict found for the 
plaintiff', the Court arrested the 
judgment: and tliough it appeared 
that Salop was in fact nearer to 
the lands in question, and more 
easy of access, that was held not 
to vary the practice. Goodright 
I on the demise of Richards v. Wil- 
; Hams, II. 54 G. 3. Page 270 

HUSBAND & WIFE. 

Husband and wife may sue on a 
promissory note made to the wife 
during coverture. Philliskirk and 
Susannah his uiife v. Pluckxvcll. 
11 .54 6'. 3. ■ 393 

HUSTINGS. 

A person who is nominated and 
elected to scr\e in purliunient for 
the city of Westminster without 
being present at, or in any way in¬ 
terfering himself, or by bis agents, 
with the election, or holding him¬ 
self out, or uuthori...ng any one 
else to hold him out us a candidate, 
but afterwards takes his seat in 
the House of Cunmions, is not 
chargeable under stat. 51 ft. 3. 
f. 126. with the cxpcnccs of the 
hustings. Morris v. Sir Francis 
Burdcil, Af. 54G. 3. 212 

INCLOSURE-ACT, 

See Appeal, 1. Evidence, 7. 

;. A private inclosurc act, which 
gives an appeal to the quarter ses¬ 
sions within four months after the 
cause ofcomplaiiit shall havearisen, 
to the party grieved by any thing 

done 



INCLOSURE-ACT. 


INFANT. 


629 


done in pursuance of that or of the 
general inclosure act (other than 
and except such determinations as 
are by that or by the general inclo¬ 
sure act declared to be binding, 
final, and conclusive) does not give 
any appeal to a party complaining 
that the commissioners have omit¬ 
ted to set out a particular road as 
a public roa<l, against th«'ir deter¬ 
mination: ami supposing it did, 
yet he must appeal within 4 months, 
and cannot after that time when 
the commissioners set out the road 
as a private road appeal against 
that rletermination, his cause of 
complaint being that it is not set 
out as a public road, and not that 
it is set out as a private road. The 
King V. The Cotnmhfiioturs for iu- 
r/ofin^ Lauds in Ike parish of Dean, 
in the County of Cumberland, M. 
54 6'. 3. Page Ho 

2. Where allotments were made and 
av^arded to lf\ L., in respect of 
several customary estates, ol which 
he was seised in fee according Jo 
the custom of the manor, under an 
agreement between the lord of the 
iniinor and the coimnont;rs, and an 
award made thereon, whieh were 
contirnied by an inclosure act, and 
wliich agreejnent contained a clause 
saving to th; ord all mines, and 
all royalties iind privileges in tarn 
ample modo as he had enjoyed the 
same within the ancient customary 
tenements, and the award contain¬ 
ed also a clause saving to the lord 
all seignories and royalties incident 
to the manor, and the act saved 
to him all rents, services, courts, 
&c. and all other royalties, ju- | 
risdictions, and pre-eminences in¬ 
cident to the manor in tarn ainplo 
modo as he might have enjoyed 
the same in case the act had not 
been made; and also contained a 
clause that nothing should alter or 
annul any settlements, &c. aflect- 


ing the lands to be inclosed, but 
that the several allotments should 
be held by the several persons to 
whom allotted to the same uses, 
and for the%ame estates, and sub¬ 
ject to such^imitations, &c. as tlie 
lands in respect of which such al¬ 
lotments we made, were limited to; 
held that the allotments so made 
were freehold and not customary 
estate; and therefore were not 
u'ithin the custom of the manor, 
that cust^imary estates are not de- 
viseable by will. Doe d. Lowes v. 
Davidson, M. 54 6'. 3. Page ; 75 

3. A lord of the manor was held en¬ 
titled to an allotment under an in- 
closure act, in respect of his de¬ 
mesnes of the manor, over and 
above the allotment awarded to 
him bj' the act in respect of his 
right as lord of the manor. Arun- 
dell V. Viscount Falmouth, E. 
54 G. 3. Page 440 

INDICTMENT. 

An indictment on 30 G. z. r, 24. for 
obtaining money by false pretences, 
must negative by s])ccial averment 
the truth of the pretences ; it is not 
enough to charge that the defen¬ 
dant falsely pretended, &c. (setting 
forth the pretences), by means of 
which said Jalse pretences he ob¬ 
tained the money, &c.; therefore 
tor want of such averment in the 
indictment tin; Court reversed the 
iinlgment* The Ling v. II, D, 
'Perrott, H. 54 G. 3. 379 

INFANT. 

An Infant may sue on a contract 
in part executed by him, and which 
is for his benc*Bt; tj^erefore where 
defendant on the 12 th of October 
agreed to sell to plaintilf (an in¬ 
fant) all the potatoes theti growing 
on three acres at so much per acre, 
to be dug up and carried aw ay by 
T t 3 plain. 
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plaintiflT* and plaintiff paid 40^. to 
detenduiit under the agrcemt‘ut, 
and dug a part and carried away a 
part of those dug, but was pre¬ 
vented by tire defendant from dig- 
gingandcarrying awliy the residue: 
}lem Uiat he was entitled to re¬ 
cover for this breach of the agree¬ 
ment ; and that such agreement 
(being by parol) was not within 
the 4tl! section of the statute of 
fran^. IVcnvich (au Infant) hif 
./- Montath, his wtuV jneini, v. 
Bruce, Page J05 

INSOLVENT DEBTOR. 

1. Defendant in custody o!i an at¬ 

tachment for non-payment of 
money av-arded by tlie Ma'^fer to 
the prosecutor of an itidiefuienf 
for an n'-'^auir, oJ'wInch defendant i> 
comictid, is not entitled to bis 
clischarge under 4S O'. 3. c. 125. 
after having betn in prison 12 cal¬ 
endar luoutlis, ulthough the suiii 
awarded for dasuago do not ex¬ 
ceed 2C./. exelnsive tif costs. 
'J'/ic h'i/ig V. ('fiarlcs Dunne, .M. 
546.3.' 2CI 

2 . -A person disebtirged under 31 0. 3. 
f. 125. (insolvent act.) is liable to 
his surety for tlie airear- ot' an 
annuity due since bis tliseliargc, 
whica the surety bas been obliged 
to pay. J*tige v. Bussell, E. 54 (». 3. 

55 ' 

INSURANCE, 

Sec Set-off, 2. 

1. Policy of assurance on goods at 
and tfoni London to the ship’s tlis~ 
chur^in;j port or ports in the Baltic, 
•with libcrhf to toiich at any port 
or pofis /v orders or am/ other 
purpose, and to touch and stay at 
any ports or places whatsoever and 
wheresnerer: held that tlie ship 
having touched at C.for orders and 
gone on to S., a more distant port for 


farther orders, and having received 
order* at S., because it was unsafe 
to land there to return to C., and 
wait for orders, might so return to 
C. without being guilty of a devi¬ 
ation ; it being found that she went 
to .S’, for orders in the ]irosccutinn 
of her voyage, and returned to C. 
to obtain orders as to the farther 
progress of the voyage, and no 
fraud being found. Mrllish and 
Another v. Andrnvs, M. 54 G. 3. 

I’age 27 

2. Policy of insurance on ship and 

goods at and I’rom E'ludou to anv 
j)or;s in the Haiti.-, w ith liberty to 
eany simulated papers and elear- 
aiu'i's. and until safely warelioused 
in the warehouses of the coiisigiiees 
at tlic port of discharge, at 40 
guineas pi r etmt. prerniiun : held 
that tlu- uiiderwriler was liable for 
u loss arising from couliscution by 
the I*ni.\si lu government, notwith- 
.standing the persons in whom the 
interest was averred were Pntssimi 
subjects, Prussia not. being at war 
with this country; it being found 
that at tlic time of effecting the 
policy all direct commerce be¬ 
tween this country and the ports 
in the Baltic was prohibited by 
the powers possessing ports there, 
but that notwithstanding, an ex¬ 
tensive course of commerce was 
earned on between this coun¬ 
try and those ports by means of 
simulated papers and clearancis, 
which was well known to all de- 
scriptiiHis of persons such as plain- 
tiHs and di-t'endant. Simeon and 
Others V. Bazett, 3 /. 54 (». 3. 94 

3. Although a licence “ to plaintiff’ 
of London, merchant, on behalf of 
himself anti other British and neu¬ 
tral merchants to export on board 
a certain vessel bearing any Hag 
except the French, a specified car¬ 
go from I.,ondon to any port in the 
Baltic not under blockade, and to 

whom- 
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vhoni6oe%'er the property may ap¬ 
pear to belonfr,” was held not to 
protect a part of the cargo which 
was the property of Russian sub¬ 
jects at tlie time of the shipment, 
Russia being tlien at war with this 
country, so as to entitle the plain¬ 
tiff to recover in respect of that 
part upon a policy effected by him 
as the agent for and by the orders 
of those Russian subjects, the loss 
being occasioned by seizure and 
confiscation in a Russian port b}' 
commissioners appointed by the 
Russian government; yet as the 
licence was also obtained and the 
policy effected by the plaintiff' on 
ins own account, and as agent for 
certain llamburfrhcrs who were re¬ 
spectively interested in separate 
and distinct proportions of the 
cargo; held that plaintiff was 
entitled to recover m respect of 
his own intt'rest and that of the 
Hambur^hers, Hamburgh being in 
a state ot permissive neutrality with 
this country. Hagedum v. Bazett, 
M. 54 G. 3. Page 100 

4. Policy of assurance on goods at 

and from G. to the ship’s port of 
discharge, beginning tlie adventure 
on the said goods from the loading 
thereof aboard the said ship: held 
that the policy did not cover goods 
loaded at an anterior port, though 
they were in a loaded state and in 
good safety at G. just before ef¬ 
fecting the insurance. Mellish and 
Another v. Allinit, 3. 106 

5. Declaration on a policy of assu¬ 
rance on goods at and from L. by 
land carriage to H., and at and 
from thence by a packet to G., 
beginning the adventure on the 
goods from the loading on board 
the ship, and averred that the goods 
were delivered at L. to curriers to 
be carriedfrom L. by land carriage 
to //., and by Hdc fraud and neg~ 
tigence (f the servants and pasons 


employed by the carriers were wholly 
lost: held that this was a' loss with¬ 
in the meaning of the policy, which 
was the usual printed form of ma¬ 
rine policy, containing the usual 
printed enumeration of risks: and 
that it was not necessary to aver 
that the goods w'erc loaded at 
to be carried to H. Boehm and 
Another v. Combcy M. $4 6r. 4. 

Page 17* 

6. Policy of assurance on goods 

(copper and iron) at and from L. 
to Q., warranted free of particular 
average, and the ship, owing to 
sea damage in the course of her 
voyage, was obliged to run into 
port and undergo repair, and some 
part of the goods were damaged, 
and the repairs detained her so lon^ 
as to prevent her reaching Q. that 
season, and no other ship could be 
procured at that or a neighbouring 
port to forvvard the cargo in time, 
so that the voyage ^andoned, 
and the ship afterwards sailed on 
another voyage: held that this 
was not a tot^ loss of the goods, 
and that the assured could not 
abandon. Anderson and Another 
V. Wallis, M. 54 Cr. 3. 240 

7. Policy on freight, valued, at and 
from R. and any ports in the Baltic 
to any ports in the United King¬ 
dom, and the ship was chartered 
with a cargo from L. to some port 
in the Baltic not beyond R., and 
from thence to R., there to take in 
a honjgward cargo, &c., and sailed 
from L. and arrived at R., where 
she was detained for live weeks 
and prevented from loading by 
order of the government, and the 
freighter never loaded her, and a 
few days qj:ler the detention ceased 
the frost set in,'^hich detained her 
there till the spring, when she pro¬ 
cured a freight frotu other persons, 
and returned with it to Z>., but the 
expences of her detention exceed- 

T t 4 ed 
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ed such freiglit: licid that the 
poUev had attached at the time of 
the detention, but that freight hav- 
mg been aiterwards earned, the 
underwriter was not liable. Everih 
and Anfdher v. Smithy U* 3* 

Page 278 

8. Insurance on ship, and the ship 
during her voyage while loading 
her homeward cargo was seized by 
the crew and carried away to u 
distant country, and her cargo 
plundered, and the ship deserted, 
but was afterwards retaken by 
anotlier ship, and was brought with 

' a small remaining part of her cargo 
to an English port, (not the ])ort 
of her destination,) and part of her 
rigging was gone, and she could 
not be made fit for a voyage again 
without considerable expence in 
providing a crew and stores: held 
that this was not a total loss so as 
to entitle the assured to abandon 
after noti^of the recapture. Falk- 
tier and Others v. Ritchie, //. 

54 <^’-3- , *9° 

g. Insurance at and from C. to /.. 
on goods, in a ship by name, until 
the same should be there safely 
discharged and landed, ricefree <f 
partievdar average, and the shiji 
wnth rice and otlicr goods arrived 
witliin the limits of the port of L., 
but before she could be brought to 
her moorings or be at all unloaded, 
ran aground and was wrecked, and 
the whole cargo was greatly da¬ 
maged, and was taken cut of her 
in craft, and carried to the consig- 
nees ut L. and sold, and produced 
upon the whole little more than 
sufficient to pay freight and sal¬ 
vage, but the rice did not produce 
sufficient to pay the freight; held 
that this was a case of particular 
average only^ and therefore us to 
the rice the underwriter was ex¬ 
empted by tlic warranty. Glamie 
7 


V. The London Assurance Company, 
//, 94(1.3. Page 371 

10. Where plaintifr eScctcd an insu¬ 
rance oil ship ns well in his own 
name as for aiui in the name of all 
and every otlier person, &c. in the 
usual fiinn, for the benefit of .S. an 
alien eiieniy, and procured a li¬ 
cence to legalize the voyage, and 
a loss happened, and two years af¬ 
terwards iS'. by letter to the plain- 
tift' adopted the insurance: held 
that the plaintiff might recover 
against the underwriter, averring 
the interest in .S’. Uagedorn v. 
Oliverson, E. 54 O'. 3. 485 

INTI-RKOC.ATORIES, 

Hce Witness. 

JUSTICES. 

1. Where the guardian and visitor of 

u parish, which had adopted the 
provisions of stat. 22 (>'. 3. c. 83., 
upon application to them for relief 
by a pauper for herself and child¬ 
ren, directed them to be received 
into the poor house: held that one 
justice had nut any jurisdiction up¬ 
on complaint to him by the [lauper 
to order relief out of the poor 
house; and therefore where defen¬ 
dant was convicted in a penalty for 
disobeying such order, which con¬ 
viction was confirmed at the ses¬ 
sions, diis court ejuushed the order 
of sessions. The King v. C. 
Laushton, H. 54 G. 3. 3 24 

2. If the overseers after allowance of 
their accounts by two justices at 
s{>ecial sessions, and an order by 
the justices to pay over the ba¬ 
lance to their successors, wliich 
order is confirmed on appeal, re¬ 
fuse to jiay such balance, the two 
justices may issue tlieir w’arrant to 
levy the same under 50 G. 3. c.49. 
upuu the applicutiou of one of the 

sue- 
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succeeding overseers, although I 
the rest of the churchwardens and I 
overseers refuse to concur in such 
application; therefore where the 
justices refused to issue such war¬ 
rant upon such application, the 
Court gratited a mandamus. The 
King V. I*ascoe and Anothfr, H. 
54 3 - 343 

LEASE. 

1. Demise of freehold and copyhold 

lands at an entire rent, habendum 
so much as freehold for 21 years, 
and so much as copyhold for 3 
years warranted by the custom, 
and covenant for ri'ncwal of the 
lease of the copyhold every 3 
years, toties qiioties during the 
21 years under the like cove¬ 
nants, and that in the mean time 
and until such new leases should be 
executed, the lessee should hold 
the said land as well copyhold as 
freehold, &c.: held that this was 
only a lease of the copyhold i'or 3 
years, and that the lessor after the 
3 years might recover the pre¬ 
mises in ejectment against the les¬ 
see, there not having been any 
fresh lease granted. Fenny on Ihe 
demise ofEastham, W'Vrfow, v. Child, 
H. 54 3. 255 

2. Lease of lands of which lessor was 
seised in fee, and of other lands of 
which he was seised for life with 
a power of leasing, at one entire 
rent, and the lease not well exe¬ 
cuted according to the power: 
held that the lease was good after 
the death of lessor for the lands 
in fee, though not for the other 
lands, for the rent may be aF{>por-. 
tioned. Doc d. Vaughan v. Meyler, 

i'l* y4 3* 27^ 

3. Lease dated two days before re¬ 
lease good to support release which 
refers to a lease as of the day next 
h^ore the date of release. Rams- 


bottom and Othergf v. Tunbridge^ 
E. e^G.x. Page 434 

4. Upon a lease reserving rent pay¬ 

able quarterly, with a proviai^ that 
if the rent be in* arrear 21 days 
next after* day of payment, being 
lav^ully demanded, the lessor may 
re-enter: Held that five quarters 
being in arrear, and no sufiBcient 
distress on the premkies, lessor 
might re-enter without a demand. 
Dissentient hd. EUenborough, C.J. 
Doe d. Schol^etd and Others v. 
Alexander, £.546.3. 525 

5. Lease of land for term of years 

with a covenant by lessee that if 
lessor should be desirous during 
the term to take all or any part of 
the land for building thereon, Ac. 
it should be lawful for her to come 
into and enter upon all or any part 
to make such buildings as she 
should think proper, and to do all 
necessary acts without interruption 
by lessee, provided lessor gave six 
months’ notice of such intention, 
with a proviso also that the lease 
should be void for non-performance 
of covenants: held that lessor hav¬ 
ing agreed with a third person to 
the terms of a building contract, 
might give six months’ notice of 
her intention to take the whole of 
the land for building, and at the 
expiration of that time, and after 
refusal by the tenant to deliver up 
possession, might bring ejectment. 
Doe d. Lady Wilson v. Abed, E. 
54 G. 3. 541 

MANDAMUS. 

See ArPEAL. Justices, a. Quo 

Warranto, 6. 

I. It seems that Ri^dictmentagainst 
th^ commission^, for not obe^g 
an order of sessions directing raem 
to set out the road as a public road, 
would not be such a remedy to the 
party, supposing him entitled to 

have 
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have the road so set out as would | 
make the Court refuse to interfere 
by mandamus 2 'he King v. 2 'he 
Conmissioners^for inclosing Lands in 
Ihe Parish of Dean^ in the County nf 
Ctanberland, M. 54 G^. Page 80 

2. The Court refused a mandamus 
to the officers of the customs to 
register a ship transferred by the 
survivor of two part-owners, mer¬ 
chants, on the ground that the 
executors of the deceased part- 
owner ought to have joined in the 
transfer. The King v. the Collec¬ 
tor and Comptroller the Customs 
at Liverpool, M. 54 G. 3. 223 

MARRIAGE, 

See Administkatoh. 

MESNE PROFITS, 

See Escape. 

MESSENGER UNDER COM¬ 
MISSION, 

See Attorney. 

MISJOINDER. 

If there be a misjoinder of counts, 
and a verdict for plaintiff on the 
counts well joined, and for the de¬ 
fendant on the others, the mis¬ 
joinder is not a cause for arresting 
the judgment. Kightley v. Birch, 
K. 54 G. 3. 533 

MONEY HAD AND RECEIVED, 
See Factor, 2. «■ 

NOH-E PROSEQUI. 

In assumpsit against two, where one 
pleads non assumpsit and a pica of 
bankruptcy, and the plaintiff en¬ 
ters a nolle pr^qui^is to him, as 
to the several matters pleaded by 
him, and the other defendant 
pleads non assumpsit, the latter is 
not discharged by the nolle pro¬ 
sequi. Moravia and anoth^ v. 

II 


X). Hunter and J. W. Glass, K. 
54 G. 3. Page 444 

NON RESIDENCE, 

See PLEADfNO, 8. 

NOTICE, 

See Trespass. 

A notice to quit in writing signed by 
the party giving it, and attested 
by a witness, must be proved by 
calling that witness, or his absence 
must be accounted for; proof that 
it was served on the tenant, that 
he read it, and did not object to 
it, is not sufficient. Dor d. Sr. F. 
Sykes and R. Benyon v. Dnrnford, 
A/. 54(r. 3. 62 

OVERSEERS, 

See Justices, i, 2. 
OVERSEERS ACCOUNTS, 
See. Affidavit, 2. Jcstices, 2. 

Overseers cannot charge in their ac¬ 
counts for money paid as a salary 
to one of the overseers ; and where 
the order of sessions confirming 
the accounts was in this form, 
“ Upon the appeal of G. against 
the accounts of //. and IV., over¬ 
seers. whereby he the said G. ob¬ 
jected to the sum of 12/. 10s. in 
the said accounts paid to IV. as a 
salary, it is ordered that the said 
accounts be confirmedthis w'as 
considered as an order confirming 
tlie accounts in respect of the 
cliarge for the salary, and there¬ 
fore the Court quashed the order; 
but sent the case back to be re¬ 
heard as to the nature of the 
payment. The King v. Glydc, 
53 3 - 323 

OYSTER FISHERY, 

See Bye-eaw. 

The Btat. 3 Jac. i.c.iz. which prohi¬ 
bits persons from “ willingly tak¬ 
ing, destroying, or spoiling any 

spawn, 
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spawn, fry, or brood of any sca- 
hsh ill any wear, or other engine 
or device wliatsocver” seems not 
to comprehend shell-tish, and if it 
does, it means a taking for de¬ 
struction, and not a taking of oys¬ 
ter spawn tor the purpose of re¬ 
moving it to beds for farther 
growth and maturity to make it 
marketable. Bridger v. Richard¬ 
son, E. 54 G. 3. Page 568 

PARLIAMENT, 

See Hustings. 

PARTNERS, 

See Bankkupt, 7. Covenant, 

Mandamus, 2. 

PAYMENT OF MONEY INTO 
COURT, 

See Costs, 3. 

Payment of money into Court gene¬ 
rally ujion a declaration containing 
a count on a policy of assurance, 
and the money counts, is only an 
admission ol‘ the contract, but does 
not preclude the defendant from 
disputing his liability, beyond such 
payment, for goods which were not 
loaded according to the terms of 
the policy. Mellish and another 
Altnutt, M. 106 

PLEADING, 

Sec Costs, i. Nolle Prosequi. 

1. .loint contractors must be all sued, 

although one has become bank¬ 
rupt and obtained his certificate; 
and if not sued, tlie others may 
plead in abatement. Bovill and 
Another v. John Wood the elder, 
and John Wood the younger, M. 
54 G. 3. 23 

2. Trespass tor breaking and entering 
plaintilf’s dwelling house may be 
well laid to have beeu done under 


63s 

a fdse charge and assertion that 
piaintiff' had stolen property in her 
house, per quod she was injured in 
her credit, Sfc. for that is laid only 
as matter of aggravation: and the 
jury may give damages far the 
trespass as it is ^gravated by such 
false charge. Bracegirdle v. Or- 
ford and Others, M. 54 G. 3. 77 

3. A bankrupt cannot be permitted in 
an action brought by him to try 
the validity of the commission to 
plead a prior act of bankruptcy, 
and a sufficient petitioning cre¬ 
ditor’s debt existing at that time 
to support a commission, in order 
to defeat the subsisting commission. 
Bryant v. Withers, M, 54 G. 3. 

125 

4. The statute written in the statute 
book under the year secundo 
(vulgo primo) Jac.\. c. 15. must 
be pleaded as of the first year, ib. 

5. A general plea of usury held ill on 

special demurrer. Hillv. Montagu, 
H.s^G.3. 377 

6. A count for beating the plaintiif’s 
servant per quod servitium amisit 
may be joined with counts in 
trespass. Ditcham v. Bond, E. 

54 3 - „ 436 

7. Plea in abatement after general 

Imparlance is bad, and may be 
taken advantage of on special de¬ 
murrer though not assigned as a 
cause. Lloyd v. Williams and 
Others, E. 54 G. 3. 484 

8. The stat 43 G. 3. c. 84. which pro¬ 
hibits under a penalty a spiritual 
person from absenting himself from 
his benefice for more than a certain 
time in any one year, means year 
from the time when the action is 
brought for the penalty. In such 
action K is pot necessary to allege 
in the declar^ion that the beuefice 
has the cure of souls; and its being 
alleged that he absented himself 
for a period exceeding eight months 

together. 



POOR-HOUSE. 


PRACTICE. 


636 


togedicr, (to wit,) on* the 10th 
Oat. 1810 for the space of nine 
months then next following is 
sufficientlv certain of the time of 
absence, for it shall be intended to 
be more than eight months imme¬ 
diately consecutive to the loth 
Oct., the jury having found a 
verdict fora penalty corresponding 
witli that period of absence. The 
annual value means average annual 
value. A prebend is a benefice 
within the statute. Catkearf, C/rrk\ 


V. Hardy, E. 54 G. 3. Page 534 

9. After a general plea of bank¬ 

ruptcy concluding to the country, 
a replication that defendant was 
before the commission discharged 
as a bankrupt, and that his estate 
has not produced 155. in the pound, 
which was pleaded in maintenance 
of the action generally, and with a 
verification, was held ill on special 
demurrer. Wilson and Another, 
V. Kemp, E. 54 G. 3. 549 

10. Assumpsit by administrator upon 
promises laid to the intestate, with 
a profert of the letters of admi¬ 
nistration, and nonassumpsit plead¬ 
ed, the defendant cannot, upon 
the production of the letters of 
adminstration, object that they arc 
not properly stamped, for the plea 
admits that the plaintiff is admi¬ 
nistrator. Thi/nne, administrator, 
Ac. of A. Thynne v. Protheroe, 


E,s^G.i. SSI 

IS. A plea of set off for money due 


on a recognizance, and alko fur 
money due upon promises pleaded 
to an action of debt on bond as if 


to an action of assumpsit, was 
holden to be a nullity, and that 
the plaintiff might sign judgment. 
Penfold v. Hatekins, A. 54G. 3. 

606 


POOR-HOUSE, 
tSee Justices, i. 


POUNDAGE, 

See Sheriff, z. 

POWER. 

Whore lands were settled to the use 
of such pers«»ii or persons, &c., as 
P. P. and T. P, should, during 
their joint lives, by anv deed or 
writing under both their Iniiuls and 
seals, to he by them iluly executed 
in the presence of, and to be 
attested bv two w itnesses, limit and 
appoint, and until such appoint¬ 
ment to the use of It. P. for life, 
remainder to the use of 7 '. P. for 
life, and they by deed, signed, 
sealed, and delivered by them, in 
the presence of two witnesses ap¬ 
pointed the land to J. M., but tlie 
attestation indorsed on the deed, 
and subscribed by the witnesBcs, 
only specified that it was sealed 
and delivered by Ji. P. and 2 \ P. 
in their presence, but not that it 
was signed: held that this was 
nut a due attestation as required 
by the power; and that u sub¬ 
sequent attestation by the wit nesses, 
after the death of J{. J*., ec'rtifi iug 
that the deed was signed us well us 
sealed and delivered in their pre¬ 
sence, did not cure the defect in 
the original attestation. Doe. d. 
Man^tld \. Peach, E. 54 G. 3. 

Page 57^ 

PRACTICE, 

See Affidavit passim. Attach¬ 
ment. Bah- Error, whit of, 
passim. Quo w'arranto, 3. 
Pleading, i i. Record. Sheriff. 

i. Affidavit to hold to bail, ** that 
defendant is indebted to plaintiff 
in 450/. us indorsee of a promissory 
note made by defendant,” without 
stating the date of the note, or 
that it was payable on demand, or 
that it was aue or payable at a day 

then 



PRIZE. 


QUO WAARANTO. 


then pa«t i» ionufficiont. Jaektm 

V. Vfl/r. A/. 54 P«gci 4 f 

t. Htrcfordishire i» the next xa- 
joining English county to South 
Wales for the trial of iasutu arising 
tliere; therefore where on eject¬ 
ment for lands in Oardipan the ! 
Venire was awarded out of Salop, i 
and objection was titereupon made i 
at the trial, and a verdict was ; 
found for the plaintiff', the Court j 
arrested the judgment, and though 
it appeared that Salop was in fact 
nearer to the lands in question, 
and more easy of access, that was 
held not to vary the practice. 
Goodrinht on the demise of Richards 
y. WilLiams, //. 54G. 3. 270 

3. If plaintiff' .«ue the bail by action, 
and take them in execution, he 
cannot afterwards take the prin¬ 
cipal, though one of the bail be¬ 
come bankrupt and be discharged, 
and the other also be disclutrged 
on payment of ys. in the pound, 
and upon a:i understanding that 
the plaintiff was at liberty to pro- 
eeeti against the principal. 

V. S>iotv, H. 54 G. 3. 341 


PREBEND, 


ike Pi.F,ADisti, 8 . i 

PRIZE. 

Where the admiral commanding on 
the Cork station issued orders to 
the captain of a frigate on that 
station to go on a ptuticular ser¬ 
vice, and after^vards to cruise with¬ 
in certain limits for six weeks, and 
the frigate after performing tlic 
service began her cruise, and re¬ 
turned with a prize to Cork^ and 
afterwards the admiral being direct¬ 
ed by the admiralty to take one of 
the frigates and proceed to Ply¬ 
mouth for further orders, and to 
direct another admiral to take the 1 
eominand, did accordingly direct 


another admifal ta ttfc# 
cmnnMUMi tbm 

and aftenrnrdx took Itotollf »• 
•aid frtgote, ood 
plymm^ tod mm 
itiandi-r of iJm; chaiHMl 
iiaucd an order to ike caipt|dM of 
the frigate to cniise for a painicidar 
purpose for a weeir, tod At the 
expiration of that time to proceed 
in execution of the foamr vrden 
which he had recaiVcti from him ; 
and (he frigate sailed fooro 
mouth, and afterwards arrived with¬ 
in the limits prescribed by the 
former orders (wliich were taken 
to be within the limits of the Cork 
station,) and made two captures, 
one w'ithin and another without 
those limits: held that the admiral 
so appointed and commanding on 
tlie Cork station at the time of the 
captures was entitled to the flag 
8th of that which was captured 
within the limits, not as being privy 
to the former orders (which orders 
were not suspended by tlie last 
order, and again subsisting at the 
time of tlie capture, but w ere ex¬ 
pired by eiBux of time,) but as 
admiral of the station within the 
limits of which the said frigate had 
made the capture. Drury and 
Others, executors of W. O'Brien 
Drury, deceased, v. Lady Gardner 
and Others, executors of Lord 
Gardner, M, 54 G. 3. Page 15* 

PBfDMISSOUY NOTES, 

See Bills of Exchange. 

PROMOTIONS, Pages 251, 253, 

254* 433* 

QUO* WAYIRANTO, 

See Corporation, passim. 

The 32 G. 3. C.58. which enables 
a person to plead that he held or 

executed 



QUO WARKANTO. 


6x9 


executed an ofBce 6 yeant before 
exhibiting a quo warranto infor¬ 
mation, means 6 years before 
making the rule absolute for the 
infiimiation, and not 6 years be- 
f<nre obtaining the rule nisi; and 
therefore the Court refused to 
make the rule absolute where the 
6 years had then elapsed, thoiieh 
diey had not elapsed before the 
rule nisi. Rut a title to one offiee 
which is a qualification to hold 
another office is not within s. 3. of 
the statute respecting derivative 
titles, and therv'l'ore although the 
party had exercised the first for 
6 years, the C'ourt made the rule 
absolute for an information for 
exercising the second office upon 
a defect of title to the first. 
Kingv. Stokts. M. 54(». 3. 1 ’age 71 

2. The Court will make the rule for 
a quo warranto information abso¬ 
lute, although the party has since 
the rule obtained resigned his 
office, and his resignation has been 
accepted. The C'ourt will not 
consolidate several informations 
against several persons for distinct 
offices, tor there must be an in¬ 
formation against each to enabh- 
each to disclaim. T/ic King v. 
H'arlotv, .V. 54G. 3. 75 

5. The Court will not stay procee*d- 
ings in a quo warranto ini'unnation 
until the prosecutor give security 
for costs, on the ground that the 
relator is in insolvent circum¬ 
stances, where it appearir that he 
is a corporator, and no fraud is 
suggested. Tfie King, on the n- 
lation (J Thomas Crnnc, v. Sir If. 
IV, Wynnes Bart., II. 54 G. 3. 

346 

4. Where a charter of incorporation, 
ordained that ^ the mayor, &c. 
should yearly he chosen justices 
within the borough, and that the 
said justices should nut i>ermituny 
one to retail ale or beer within 


the borough, without a Hcrncf 
under the hands of two of the said 
justices, whereof the mayor to be 
one : held that the defendant whd 
was a ilealer in spirituous liquors, 
and by that means disqualified by 
26 ft. 2. r. 13. from concurring in 
granting licences, was not dis- 
qnalitied from being elected mayor. 
i'/tr King v. H'. Smith, T.. 54 (i. 3. 

Page 5f<3 

5. If defendant sets out a charter 
authorising the eleefion of a mayor 
in two instanees only. viz. on the 
Kiinual charter day and on the 
mayor's death n ithin the year 
arter he is sworn in, and pleads 
that the ofliee of iiia>or heeamc 
vae.iiit, witliont shewing how it 
bee.une vacant, it cannot be in¬ 
tended that it was a vacancy within 
cither of the instances named, nor 
that in instanees not named then.- 
was to be an election in the motle 
prescribed in the instances named. 

ib. 

C. A mandamus directed not to a 
corpiiratimi hy its corporate name, 
but to more persons tiiau arc by 
tile charter reipiired to do the 
thing tnjoined by the mandamus, 
seems ill. ib. 

7, If a corporation consist of a de¬ 
finite miinher of aldermen, of 
whom the mayor is one, and it is 
pleadetl that the office of mayor 
Ijccaiiie vacatit, it is not to be in¬ 
ferred from thence that the num¬ 
ber of aldermen did not remain 
complete; ami therefore the plea 
averring an election hy the residue 
of till* aldermen, which miglit con¬ 
sist of to or less according to the 
circumstance, whether the vacancy 
of mayor made a vacancy of ahler- 
maii, it was held a good repiica- 
tiun that only five attended ; fur it 
was matter of rejoinder that under 
the eircumstaiiees five were a ma¬ 
jority : secus w'licre it was pleaded 

that 
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that the mnyor died, fot iUcTe the 
presumpltoM w as, that there was a 
vacancy of alilennan. Page 5^3 
8. W'here a charter authorized the 
election of a mayor on the charter 
day, witli power to the mayor to 
holii over, and on the mayor's I 
death within the year after his 
election and swearing in, and in 
the mean-time the alderman next 
in order to oHiciute as mayor: 
Held that in the case of a mayor's 
holding over and dying more than 
a year after his election and swear¬ 
ing in, the charter did not authori/.e 
a new election of a mayor, nor 
the alderman next in order to 
officiate as mayor; but it was 
casus omissus. ib. 

RECOHD. 

The Court will not compel the mar¬ 
shall to affile of record a writ of 
habeas corpus cum causa, by virtue j 
of which a person is committed to | 
his custody in execution. Cooper 
V. Jones, M. 54 6’.3. 2C2 

RE-ENTRY, 

See Lease, 4. Waste. 

REGISTER, 

See Makdamus, 2. Ship. 

RELEASE, 

See Lease, 3. 

REPUBLICATION, 

See Will. 

RESIDENCE, 

See Corporation, 2. 

SALE. ! 

Where plaintiffs sold ten out of eigh¬ 
teen tons of flax, then lying in 
mats at defendants’ wharf, at so 
much per ton, to be paid for by 
the vendee’s acceptance at tliree 


montb's, tnd gate fendee an ordvr 
on defendants (tbetrliarfingew) to 
deliver ten tons to vendee or order, 
which defendants entered in their 
books, but the quantity to be de¬ 
livered was to be ascertained by 
the wharfinger’s weighing it, (the 
mats being of unequal quantities, 
so that a fraction of a mat might 
be required,) and an allowance 
for tare and draft was to be made 
!)y tJie weight: Held that the sale 
was not complete to pass the pro¬ 
perty, those acts not having been 
done by the wharfingers, nor any 
delivery made; and that the plain- 
tifl's, upon the insolvency of the 
vendee, might countermand the 
delivery. Btisi and another v., 
Davis and another, H. ca G.3. 

rage 397 

SESSIONS, 

See Affidavit, 2. Appeal, i. 
Overseers’ Accounts. Set¬ 
tlement Bv Hiring and Sf.u- 
VICE, 3. 

SET-OFF, 

See Pleading, ii. 

I, Where defendants insurance bro¬ 
kers effected several policies of as¬ 
surance, sonic in the name and on 
account of their own firm, others 
in the name of their own firm but 
on account of their principals, and 
others in the name and on account 
of thi ir principals, for which prin¬ 
cipal* they acted under a del cre¬ 
dere commission, w ithout the know¬ 
ledge of the underwriters: held, 
that in an action brought against 
them for premiums by the assignees 
of one of the underwriters upon 
those poficieSj^who had become 
bankrupt, the defendants might 
set-off losses and returns due on 
all such of those policies as were 
effected in the name of their own 
firm, but not on such as were ef 

fee led 
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SETTLEMENT—BY APPRENTICESHIP. 


(iected in the names of the prinri- 
piUsiSuch losses and retunis having 
become due on those policies be¬ 
fore the time when the bankrupt 
stepped payment, though they had 
never been adjusted by the bank¬ 
rupt, but only by the other uiider- 
wntere between the time of his 
stopping payment and committing 
the act of bankruptcy, on which ad¬ 
justment the defendants had given 
their principals credit for the 
amount. Koster and others, as~ 
tignees ^ Swan {bankrupt) v. 
£iuon, M. 54 Page 112 

2 . MTtere brokers eftected policies 
of assurance on goods on account 
of their principals, but in their '2 
own names, and accepted bills 
drawn on them on account of the 
goods which were consigned to 
them, and lost belbre arrival: held 
that they migitt set-off such losses 
in an action brought b v the assignees 
of the underwriter, (since a bank¬ 
rupt ) for premiums, although they 
had not any commission del cre- 

. dere, and the Josses were not ad¬ 
justed. tv. Parker and others, 
Ass^nees .S. Parker a Bankrupt, 

V. Beasley and Walter Bell, H. 

54G.3. 423 

3. In assumpsit fur goods sold and 
delivered, defendant may set-off 
money due upon plaintiff’s accept- j 
ance, of which defendant has be- j 
come holder since the sale, and 13 
before delivery of the goods, 
though he has agreed to gi>.'e plain¬ 
tiff ready money for tlicm. Corn- 

Jorth V. Hivett, E. 54 G.3. 510 

SETTLEMENT —BY APPREN¬ 
TICESHIP. 

1. Where an apprenticowho worked 
and slept at hl< masters’ works in 
C. at weekly wages, went with 
their knowledge on Saturdays and 

• Sundays to R., and slept there, 
and returned to his work on Mon- 4 


days, and was received by them, 
and oil the Saturday alternoon 
before Shrore Tuesday (having 
the night before slept at C.) re¬ 
ceived his pay and never returned 
again to the service, and slept that 
and the following night at ft., but 
on quitting the works on Saturday 
had not formed any intcattion not 
to return, nor had he on the Sun¬ 
day, nor could he fix the time 
when he determined not to return: 
held that his settlement was at €., 
his service having ended on his 
quitting on Saturday. The King 
V. The Inhabitants of Rihehester, 
340’. 3. Page 135 

An indenture binding out an ap¬ 
prentice with the consent of tfic 
trusteo.< of certain funds bojiieatb- 
cd for the binding out poor ap¬ 
prentices, which w’as executed by 
the apprentice and the master, and 
recited the trustees to be parties, 
and in which the consideration 
paid by the trustees to the master 
was state ! to be zol., was held to 
confer a settlement, though it was 
not executed by the trustees, and 
though the master actually re¬ 
ceived only 16/. 15s. 6 d. the resi¬ 
due being retained by the agent 
of tile trustees for costs and ex- 


pences of the binding. The King 
v. The Inhabitants of Quainton, II. 


. 33» 

W here the fatlier agreed with R. 


that li. slionid take his son for six 


years, to teach him the trade of a 
frame-work knitter, and he was to 
allow It. ()s. a w’eek for the first 
three years, for teaching him and 
his board and lodging: held, that 
this was u defective contract of 


apprenticeship, and therefore the 
son, did not gain a settlement 
under it. The King v. The In¬ 
habitants ttf Mount Sorrell, K, 

54 3* . 4<>® 

Where the parish ofScers truhiiig 

to 



SETTLEMENT. 


to put out 8 chiill of the of 
oine years as apprentice, upon the 
refusal of his mother withdrew her 
parish allowance, but two years 
afterwards she not being able to 
support him went to tne parish 
officer and consented to her son’s 
being put out, and by desire of the 
parish officer chose a nmster, to 
whom the parish officer agreed to 
give three guineas, &c., and after¬ 
wards all the parties met and went 
before the justices, who thinking 
that the master had already a sui- 
ficient number of apprentices, re¬ 
fused to bind the son, whereupon 
the parish offieer, declaring that 
if he could nut have him bound 
there he would elsewhere, took the 
parties to an inn, and procured an 
indenture, which was filled up and 
executed, and the son with his 
mother’s consent bound himself 
for seven years: held that the 
sessions were not warranted in 
finding fraud so as to defeat the 
settlement under the indenture. 
The King v. 2 'he Inhabitants 
Kilby, £.546.3. Page 501 

SETTLEMENT—BY CERTIFI- j 
CATE, i 

Sec Settlement—by Hiring and | 
Service, 2. 

A parish certificate of more than 30 
years date, acknowledging the 
pauper’s grandfather and father 
to belong to the appellant parish, 
produced by a rated inhabitant 
who was overseer of the respond¬ 
ent parish, was held to be evidence, 
though it was objected that some 
account should be given of it, and 
that the witless was not compe¬ 
tent to give that account; and it 
teems that if necessary he might 
be examined as to the custody. 
The King v. 2 'he Inhabitants of 
the Township of Nctherthong, H- 

54 3 * 337 

Vox. 11 . 


SETTLEMENT— BY ESTATE. 

1. Where a son having agreed to 
purchase a piece of Kma for 65/. 
applied to his father, who con¬ 
sented to advance 20I. left to his 
wife, on condition, that a house 
should be built by the son on the 
land, which the father and mother 
were to have for their lives and 
the life of the survivor, and after¬ 
wards the same to go to the son, 
but the father and mother were 
not to sell or dispose of it, nor to 
take any otiier family into the 
house; but this agreement was 
only by parol; and afterwards the 
father advanced the 20I., and the 
SOD completed the purchase, and 
the land was conveyed to him in 
fee, and he built a house, of which 
the father an«l mother took pos¬ 
session with his consent, and lived 
in it for three years, without pay¬ 
ing any rent, w'hen the father died, 
and the mother continued in pos¬ 
session : held, that the father did 
not gain a settlement by the resi¬ 
dence on the land, nor was the 
mother entitled to reside on it ir- 
removeably. The King v. The In¬ 
habitants of Standon, E. 54 6.3. 

46 r 

2. The mother of an infant copy- 
holder under 14, was holden to be 
guardian by law of the copyhold, 
there being no custom of the ma¬ 
nor for appointing a guardian, and 
thereforg entitled to reside irre- 
moveably on the estate. A grant 
of parcel of the waste of the ma¬ 
nor to hold to B. and his heirs by 
way of increase to his copyhold, 
by such services as the copyhold 
was subject fo, fur which B. paid 
a fine ofios., was held not to enure 
as copyhold, there being no cus¬ 
tom to warrant such grant nor as 
an estate in fee-simple. 

Qjicere, if separate purchases may be 
added together, to make one pur- 
U u ehase 
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SETTLEMENT. 


chase of 30/. within stat. 9 G. i. j 
c. 7. 5. 5. The King v. the /«• ' 
habiianls ofWilby, 11 . 54 G. 3. I 

Page 504 ■ 

I 

SETTLEMENT — BY HIRING ' 
AND SERVICE. 

I 

1. Where a servant under a yearly 1 
hiring served two months, and was 
then committed and imprisoned : 
under stat. 20 G. 2. c. 19. for mis- ; 
behaviour to his master, and at the 
instance of his master, and after 
nine days imprisonment, wiis upon 
the application of his master dis¬ 
charged, and returned to him, and 
served him as before, and no men¬ 
tion was made of terms on 
which he was to serve, and he I 
ser>’ed in the whole from the time j 
of the hiring for about 19 months : | 
held that the commitment and im- j 
prisonment were not a dissolution j 
of the contract, or such an inter- ) 
ruption of the service as to pre- \ 
vent a settlement, and therefore ! 
he gained a settlement by such ; 
hiring and service, although he 
was married when he returned to 
his master, and received no wages 
for the time he was in custody. ! 
The King v. the Inlinhilaiits nf j 
Barton~npfr)i~I)~j!cll, 11 . 54 G. 3. | 

329 

2. The son of a certificated person, 
%vho was not named in the certi¬ 
ficate, upon the death of his fa¬ 
ther, being then resident with his 
mother under the certilicate, was 
bound apprentice in the certifying 
pariah, left his father's fuiniiy, and 
served in that parish under the in¬ 
dentures for some years, and then 
returned, with his master's con¬ 
sent, to serve a person in the cer¬ 
tified parish, where liis mother 
and family resided under Uie cer¬ 
tificate, and served that person 
imtil the expiration of his indeii- 
tores, at which time, being of the 

23 


age of 2t, his mother still residing 
in the parish, he hired himself to 
the same person for a year, and 
served that and three successive 
years, in the certified parish: 
held that he gained a settlement 
by such hiring and service. The 
King V. the Inhabitants ike 
Township of Morley, H. 54 G. 3. 

Pag 417 

3. This court will not upon a case 
stated presume a hiring for a year, 
for that is a fact to be found by 
the sessions. The King\. the In¬ 
habitants rf Seacroflf E. 54 G. 3 • 

472 


SETTLEMENT — by a tenement 
of lol. a year. 

1. Renting a certain number of lugs 

of land at so much per lug, for 
the purpose of planting pota¬ 
toes, where the pauper agreetl to 
take the land of the landlord ready 
]fioughed and manured, and when 
ho entered upon it, it was quite 
prepared, was held to be a rent¬ 
ing of land of a yearly value, as 
it was increased by being plough¬ 
ed and manured by the landlord, 
although when the’pauper took it 
the ploughing and manuring was 
bt,.un, but not finished. The King 
V, the Inhabitants (tf West Craniorey 
jM. 54 G.3. 132 

2. by stat. 51 G. 3. c. 107. (respect¬ 
ing the parisli of Clapham) where 
the yearly rent or value of any 
house in the parish shall not 
amount to ao/., or wliere any 
house (of whatever yearly rent or 
value) shall be let out to weekly 
or monthly tenants, at a rent pay¬ 
able at a shorter period than quar¬ 
terly, or shall be let out in whole 
or in part in lodgings, the church¬ 
wardens, &c. may compound with 
the landlord for the parochial rates 
at a reduced rental, and if the 

land- 
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landlord siiall refuse to compound 
he shall be deemed the occupier, 
and shall be rated and pay the 
same, and his goods and also the 
goods of his tenant shall be dis- 
stratned for the same, and the 
^nant shall deduct the same: 
Proviso that no tenaitt of any 
house as before mentioned shall, 
by reason of his residing in or oc¬ 
cupying the same,or by payment of 
any such rate in manner aforesaid, 
or which shall have been com¬ 
pounded for, be deemed to ac¬ 
quire a settlement in the parish, 
but in every such case the land¬ 
lord shall be deemed to have paid 
the same, &c.: held that this 
proviso did not restrain u person 
from gaining a settlement in the 
parish, by occupying a house at 
the yearly rent of 12 guineas, 
which was not compounded tor 
nor refused to be compounded for. 
’The King v. the Inhabitants of 
Sireatham, E. 54 G. 3. Page 468 

3. Where a person engaged himself 
ns waiter at an hotel, and had the j 
tap or privilege of selling malt 
liquors there, and the tise of the 
cellar for holding the liquors, 
which had a separate entrance, 
and of which he kept the k^ y, ■ 
and paic'l for his situation of wait¬ 
er, and for the tap and cellar, 
the yearly sum of 60I.: held that 
this was .not such an occupation 
of the cellar as to confer a settle- | 
ment. IV/r Kins> v. the Inhabi- ■ 
lants Seacraft, E. 54 G.3. 472 j 

SHELL-FISH. j 

The stat. ^ J.i, c. 12., which pro¬ 
hibits persons from “ willingly . 
taking, destroying, or spoiling any ' 
spawn, fry, or brood of any sea- i 
fish in any wear or other engine | 
or device whatsoever,” seems not I 
to comprehend shell-hsh, and if it 1 
does, It means a taking for dc- { 


struction, and not a tnking of oys¬ 
ter spawn for the purpose of re¬ 
moving it to beds, for further 
rowth and maturity to make itmar- 
etable. Bridger, q. t., Sfc. v. Bich^ 
ardson, £.• 54 G. 3. Pag’fe 568 

SHERIFF, 

See Attachment. 

1. A return by the sheriff of non est 

inventus procured by the plaintiff 
against the principal, in order to 
ground proceedings against the 
bail, is irregular, if the prmcipal 
be at that time in custody of the 
same sheriff on a criminal charge; 
and the Court set aside the pro¬ 
ceedings against the bail with costs 
where the plaintiff knew that the 
principal was in such custody at 
the time of such return. Ward 
V. Brunijit and Eastusood, Bail of 
Rhodes, M. 54 G. 3. 238 

2. Upon a capias utlagatum on mesne 
process under which the sheriff 
lias seized and taken an inquisi¬ 
tion, but there has been no ven¬ 
ditioni exponas, the sheriff is not 
entitled to poundage. Graham and 
Another v. Grill, 54 G. 3. 294 

SHIP, 

See Mandamus, 2. 

A bill of sale of 3-4th parts of a ship, 
then being in the port to which 
she belongs, executed by three 
of four joint-owners, transfers the 
property to the vendee at the time 
of its execution, if at that time a 
memorandum of such transfer be 
indorsed on the certificate of re¬ 
gistry, and signed by the three, 

. imJ a copy of such indorsement 
be delivered to the proper officer 
on the next day, and afterwards 
within a reasonable time the other 
owner execute the bill of sale 
and sign the indorsement and a 
a copy of 0ie indorseme&t signed 
U u 2 by 
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STAMP. 


STATUTES. 


by Uie four, be left with the proper 
oCcer; therefore, where upon a 
writ of fi. fa, against one of the 
three the sheriff seised his share 
atier the execution of the bill of 
sale and signature o^ the indorsc- 
inem by the three, but before the 
delivery of the copy of such in¬ 
dorsement to the proper officer: 
held that the sheriff might aban¬ 
don the seixure and return nulla 
bona. Pakuer and Anoiher v. 
MoxoHt M. 54 G. 3. Page43 


n’ould exclude parol evidence. 
Ramsbottmn and Others v. Tum- 
bridge, E. 54 G. 3. Page 434 
3. A written paper, signed by the 
auctioneer, and delivered to the 
bidder, to whom lands were let by 
auction, containing the descrip¬ 
tion of tlie lands, the term for 
which they are let to the bidder, 
and the rent payable, must be 
stamped pursuant to 8tat.48 G. 3. 
c. 149. itaTnsbotiom v. Morilrj^t 
fv. 54G. 3. 445 


SIGNATURE. 

A bill of parcels, in which the name 
of the vendor, is printed, and that 
of the vendee written by the ven¬ 
dor, is a sufficient memorandum of 
the contract within the statute of 
frauds to charge the vendor. 
Schneider and Another v. Norris, 
H. 54 G. 3. 286 

STAMP, 

See Sbttlemest bv .^itrentice- 

SHIP, 2. 

1. A bond conditioned for the pay¬ 

ment, bj’quarterly payments, of an 
annual rent, is within the 48 G. 3. 
c. 149. sched. part i., Mhicli im¬ 
poses a duty on bonds given as 
a security for the payment of any 
definite and certain sum of mone}, 
and must be stamped accordingly. 
Attree v. Anscombe and Others, 
Af. 54 G. 3. H8 

2. A written paper, delivered by the 
auctioneer to the bidder, to whom 
lands were let by auction, contain¬ 
ing the description of the laiids, 
the term for which, they were Jet 
to the bidder, and the rent pay¬ 
able, but not signed by the auc¬ 
tioneer or any of the parties, was 
held not to be such a minute of the 
agreement as was required to be 
stamped, pursuant to stat. 48 G. 3. 
«. J49., nor such a writing as 


STATUTES. 

The statute written in the statute 
book under the year secundo 
(vulpoprimo) Jac.i.c. 15. must be 
plcaueu as of the first year. Bry* 

I unt V. Withers, M. 54 G.3. 123 

Edw.lll. 

4. C.7. 

31. c.i I. 


409 

tb. 


Executors. 

Itic. II. 

I 5. stat. 2. C.4. Parliament. 214 

I lien. VII. 

' 3-c. 10. Costs. 240 

Hen. VHT. 

6. r. 16. House of Commons. 214 
27. c.5. Wales. 273 


Wales. 
c.iC. Inrolmcnts. 
f.z'j. WV.es. 


288 

*7J 


Edw. VI. 
Tithes. 


Barren 


35 *: 

296 

344 


2 & 3. f. 13. 

Ground. 

Elix, 

29. <:.4. Sheriff. 

43 - c. 2. .VS.2. 4. Overseers. 

James I. 

i.c. 15. Bankrupt. 38*123.557 
3. C.I 2. Sea-fish. 568 

Charles fl. 

16&17. C.8. Jeofails. 272 

29. c. 3. Frauds. 206. 288.463. 

WiU. 



STATUTES. 


TENDEE. 


64s 


wm. Si M. 

7 & B. c. 4. Treatinpr Act. Page 214 

Poll. 21^ 

8 & 9. c. 16. s. 2. Highway. 232 

c. 30. Certificate act. 418 

9 4 t 10. c. 11. Poor-certificate, t' 6 , 

C.25. Stamp. 555 

11 Ar 12. c. 21. Watermen. 146 

Anne. 

8. e.9. S.33. Apprentice. 339 

9. e.5. Parliament. ai6 

Geo. I. 

3. c. 15. s. 3. Sheriff. 295 

9. c. 7. s. 5 Settlement. 463 

Geo. II. 

2. c. 26. Waterman. 145 

3. C.29. j!. 8. Settlement. 338 

4. c. 28. Ile-entry for non¬ 
payment of rent. 528 

17. c. 38. s. 3. Overseers. 344 

1 8 . c. 1 8 . s. 7. Hustings. 213 

20. c. 19. s. 2. Magistrates. 331 

23. c. II. Perjury. 382 

24. c. 44. s. 6 . Copy of warrant. 260 

25.0.24. Inclosure. 177 

26. c. 33. Marriage. 560 

30. c. 24. False pretences. 384 

^3.0.20. Parliament. 216 

Geo. III. 

13. c. 51. Wales. 271 

c. 7 8. s. 19. Highway-ap¬ 
peal. 231.237 

12. c. 83. Guardian of the Poor. 325 
28. c. 56. Insurance. 489 

^2.0.58. Quo warranto. 71 

i. 3. Derivative titles. 73 

33. C.42. Whitstable company 

of dredgers. 56 

34. e. 68. Registry of ships. 46. 223 

35. c. loi. Settlement. 463 

41. c. 109. *.8. II. General In- 

closure. 85 

43. (-.84. Residence. 534 

c. 140. Habeas corpus. 582 

44. C.98. s. 24. Stamp. 288 

46. c. 135. s. 2. Bankrupts — 

provuig debts. 4®® 


47. <ess. I. £.4. s. 14. ^&rior 

Court. ^ . 348 

48. c. 123. Insolvent. Page 201 

sch. part i. Stamp. 

87.340.434^445 

49. c. 13. Inclosure. 8a 

c. 121. S.8. Bankrupt — : 

Sure^. 197 

s. 10. Notice to dis¬ 
pute proceedings 

I under commission. 558 


s. 14. Creditor su¬ 
ing estopped from 
proving. laS 

s. 17. Annuity Cre¬ 
ditor. 552 

50. c. 49. Churchwardens, &c. 344 

51. c. 100. Iiiclosure. 100 

c. 107. Clapham, parish of 

— Settlement. 468 

c. 126. Hustings. 212 

c. 125. Insolvent. 552 

SURETY, 


See Bokd, 2. Insolvent 
Debtor, 2. 

The obligee of a bond given by 
principal and surety conditioned 
for the payment of money by in¬ 
stalments, who has proved under 
a commission ofbankruptcy against 
the principal the whole debt, and 
received a dividend tliereon of 

25 . 7rf. in the pound, may recover 
against the surety an instalment 
due, making a deduction of 25. and 
yd. on tlie amount of such instal¬ 
ment, and the surety is not in- 
titled tp have the whole dividend 
applied in discharge of that instal¬ 
ment, but only rateably in part 
payment of each instalment as it 
becomes due. Martin v. Breck- 
nellf M. 54 G. 3. 39 

TENDER, 

See Copyhold. 

A tender by the agent of defendant 
of the whole sum demanded .by 
lamtiff, by pulling out his pocket 
ook, and o&ring if he would go 

into 
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TROVER. 


VENUE. 


into a TOi|i;l)bouring public house 
to pay it, which toe plaintiff re¬ 
fuse to take, is good, although 
the agent is only authorized by 
the defendant to. tender a sum 
abort of the whole supi demanded, 
and offers the rest at his own risk. > 
Bead v. Goldrit^^ M. 54 G. 3. 

Page 86 

TITHES. 

The rule of law for determining 
what h barren ground within stat. 
a & 3 Ed, 6. c. 13. is whether the 
land is such a nature as to 
require an extraordinary expence 
in the manuring or tilling to bring 
it into a proper state of culti¬ 
vation; ana not whether it is or 
is not in its nature so fertile, as 
after being ploughed and sown 
to produce of itself, without ma¬ 
nuring, a tillage or crop worth 
more than the expcncc of plough¬ 
ing, sowing, and reaping. Wnr- 
toick and Another v. Collins^ II. 
54 G. 3. 345 

TRESPASS, 

See Pleasing, 2. 6. 

Where defendants, in order to lew 
a poor's rate under a warrant of 
distress granted by two magis¬ 
trates, broke and entered the 
house and broke the a indows, & c.: 
held that they might be sued in 
trespass without a previous de¬ 
mand of the perusal an4 copy of 
the warrant, according to 24 G. 2. 
c . 44. s . 6. BeU V. Oakley and 
8 takers, H. 54 G. 3. 259 • 

TRIAL. 

See Practice, 2. Witness. 
TROVER, 

See Aefidavit, 4. Factor, i. 

Where by agreement dated 1656, 
between toe lord and certain 


tenants of customary tenements 
within a manor, the tenants cove¬ 
nanted, that they, their heirs or 
assigns, would not cut down, sell, 
or dispose of any wood standing 
or growing, or hereafter to stand 
or grow, without the licence of the 
lor<l, and the lord covenanted to 
set out yearly, upon request of the 
tenants, sufficient for the repair¬ 
ing of their houses, &c., and otlier 
neccssar}' uses in and about the 
said tenements, and that in case 
any of the tenants, their heirs, or 
assigns, should plant any wood 
Hjion the said tenements, it should 
be lawful ft»r them to cut down, 
use, and dispose of all or any Mich 
wood I'or repairing their houses, 
&c., or for any other their neces¬ 
sary uses without disturbance of 
the lord: held that defendant, 
who was tenant of one of the 
customary tenentents comprized 
in the above agreement, was not 
entitled without licence of the 
lord to cut down and xcll wood 
which had bt't-n planted on the 
tenement l)\ n tenant since the 
agreement, and that having so 
done, the lord might maintain 
trover against her for the wood. 
lilackett. Hart. v. Mary Anne 
Loh'cs, E. 54 G. 3. Page 494 

VENDOR AND VENDEE. 

See Sale. Signati hk. 

VENLE, 

See IIehli-'orusiiiui;. 

The undertaking of the plaintiff 
upon the usual rule for bringing 
back the venue to Middlesex, is 
satisfied by the production of the 
commission of bankrupti'y tested 
at Westminster. Kensington, as¬ 
signee of T. Chantler, a bankrupt, 
V. T. Chantler the ymnger, M. 
34 G. 3. 36 

USURY, 



WASTE. 

USURY, 

See Pleading, 5. 

WALES, 

See Herefordshire. 

WARRANT OF ATTORNEY. 

Warrant of attorney to confess a 
judgment to tliree, and one dies, 
the Court will permit judgment 
to be entered by tlie si^ivors. 
Fendall and Others v. May, Bari.t 
M.54 G. 3. Page 76 

WASTE. 

Tlie lord may enter for waste com¬ 
mitted by copyholder for life, 
though there be an intermediate 
estate in remainder between the 
estate of copyholder for life and 
the lord’s reversion. Doe d. Sir 
M, B. Folkes and the Dean and 
Chapter of Exeter v. Clements, M. 
U O'. 3. 68 


WITNESS. «47 

WESTMINSTER, yfflTY OF, 
See Hustings. 

WILL. 

A codicil siened by the testator and 
attested By three witnesses, ** to 
be taken as part of his will”, is a 
republication of the will so as to 
make the will pass lands contracted 
for before, but conveyed between 
the date of the will and codicil. 
Goodiitle, d. Edward Woodhottse 
and James Thomas, and Anne his 
vAfe T. John Meredith, M. 54 G. 3. 

Page 5 

WITNESS, 

See Settlement by Certieicate. 

The Court upon application of the 
defendant, postooned the trial of 
an information ior a misdemeanor, 
•upon the defendant’s consenting by 
writing imder his own hand, to 
the examination upon interroga¬ 
tories of a witness for the crown. 
Bex V. Morphem, E. 54 G. 3. 


CXD OF THE SECOND VOLUME. 


Poated bjr A. Sttahan, Law-Printer to His Majestji 
Printers-Street, London. 









